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COLUMBIA 

LAW REVIEW. 

Vol. XVIII. MAY, 1918. No. 5 

INSURABLE INTEREST IN LIFE. 

Has an adult an "insurable interest" in the life of his aged 
parent? In several states, the answer would be affirmative; 1 in 
perhaps a greater number of states, the contrary conclusion would 
be reached.* To what extent is a man restrained by rules of law 
from procuring a policy upon his own life and making it payable 
to anyone whom he may choose, either by original designation of 
such person as beneficiary, or by subsequent assignment?* The 
answer is obscure in result, unintelligible in reasoning. 

Is life insurance an "indemnity" contract? "A contract of life 
insurance is one of indemnity", declared the Kentucky Court of 
Appeals. 4 "A policy of this kind is not regarded as a mere contract 
of indemnity. Indeed, I am entirely unable to see how, upon prin- 
ciple and in the nature of things, it can be regarded as a contract 
of indemnity at all" is the view of a New York court in a leading 
case of creditor insurance. 5 Upon these and other questions of 
insurable interest in human life, there exists great diversity of 

'Woods v. Woods' Adm'r. (1908) 130 Ky. 162, 113 S. W. 79; Reserve 
Mut. Life Ins. Co. v. Kane (1876) 81 Pa. 154; Crosswell v. Connecticut 
Indemnity Ass'n. (1897) 51 S. C. 103, 28 S. E. 200; Farmers' and Traders' 
Bank v. Johnson (1902) 118 Iowa 282, 91 N. W. 1074; Loomis v. Eagle, 
etc., Ins. Co. (1856) 72 Mass. 396 (semble). 

•Guardian, etc., Ins. Co. v. Hogan (1875) 80 111. 35; People's Mutual 
Benefit Society v. Templeton (1896) 16 Ind. App. 126, 44 N. E. 809; Life 
Ins. Clearing Co. v. O'Neill (C. C. A. 1901) 106 Fed. 800; and see note in 
54 L. R. A. 231, et. seq. 

'For example, see the collections of cases on assignments in 3 L. R. A. 
(N. S.) 934; 6 ibid. 128, note. 

•Adams' Adm'r v. Reed (Ky. 1894) 36 S. W. 568. Opinion withdrawn 
in (1896) 38 S. W. 420. 

•Rawles v. American Life Ins. Co. (N. Y. 1862) 36 Barb. 357. That 
creditor insurance is "indemnity", see Wash. Central Bank v. Hume (1888) 
128 U. S. 195, 205, 9 Sup. Ct. 4, per Fuller, C. J. ; Exchange Bank v. Loh 
(1898) 104 Ga. 446, 31 S. E. 459, per Lumpkin, J. 
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judicial opinion. Nor are the text writers agreed. 6 Since life 
insurance is an every day commercial transaction, a rule of cer- 
tainty is highly desirable. In the following pages, an effort will be 
made to trace some of the sources of confusion and to analyze a 
few of the basic problems of the subject. 

The typical life insurance policy is a unilateral contract 
whereby the insurer, in consideration of the payment of the first 
premium, promises the insured that he will pay a sum certain to 
the beneficiary upon certain conditions, chief of which are the 
payment of the second and successive premiums during the life of 
the cestui que vie, and the death of the cestui que vie. 1 Experi- 
ence has demonstrated that the "level premium" plan, or plan of 
equal annual installments throughout the life of the policy, is the 
only safe one, and practically all of the business is now done in 
this way. 8 

Actuarial calculations, based upon a vast number of observed 
instances, find with precision the ratio of probability that any 
individual insured at a certain age, will die at any particular year 
thereafter. Obviously, the ratio increases with advancing years. 
The "natural premium," or the amount to be exacted from each 
individual of a certain age to pay the insurance of all persons 
of that age dying during a certain year, would be very light during 
the years twenty to thirty, and almost prohibitive during the years 
fifty to sixty. Under the level premium plan, the insurer re- 
ceives from the insured in the earlier years the natural premium 
plus a deposit to be used in covering a portion of the natural 
premiums of later years. Thus, the policy becomes an invest- 
ment, the deposit being the basis of the surrender value.* In 

*Mr. Richards thinks life insurance is always an indemnity transaction. 
Richards, Insurance (3rd ed.) § 24. Professor Vance regards it as "prin- 
cipally a contract of investment." Vance, Insurance 102. Mr. Cooke 
agrees with neither. Cooke, Life Insurance (1st ed.) § 58. 

'It seems preferable to regard the payment of the second and following 
premiums as a condition rather than a part of the consideration. Richards, 
Insurance (3rd ed.) 89. The term cestui que vie is used to designate the 
person upon whose life the policy is written, in order to differentiate such 
person from the promisee in the policy. Of course, the same person may 
be named as cestui que vie, insured, and beneficiary in the same policy, 
though in such case the real beneficiary will be the estate of the insured. 

'Fraternal insurance is beyond the scope of this discussion, although 
most fraternal insurance now conforms more or less to the level premium 
plan. 

•Many other factors enter into the calculation of premiums, but the 
investment feature is substantially as described. " * * * the surrender 
value of the policy, arises from the fact that the fixed annual premium 
is much in excess of the annual risk during the earlier years of the policy, 
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respect to this investment value the insured's claim is not unlike 
that of a bank depositor or other holder of a chose in action. 
Moreover, since the annual premium necessarily includes a "load- 
ing charge" to cover the company's expenses, the total of premiums 
paid plus the interest thereon will normally exceed the face value 
of the policy. It is only by the premature death of the cestui 
that a profit may be made upon the policy. 10 Hence, unless the 
insured or beneficiary (whoever pays the premiums) has some 
exceptional prescience as to the probable death of the cestm que 
vie, the former may contemplate at the inception of the policy that 
the beneficiary will receive somewhat less from the investment than 
is put into it in the way of premiums, adding interest on the pre- 
miums. 11 In this aspect life insurance resembles a saving device, 
and does not offer any alluring prospect of a speculative return. 

English law does not attempt to formulate the objects or pur- 
poses for the accomplishment of which a contract may be made. 
In the case of simple contracts, a consideration must be found 
affirmatively to exist. In this, however, there is no limitation 
upon the purposes for which contracts may be made. Consider- 
ation is an entirely unmoral requirement ; that is, a contract upon 
a technically sufficient consideration may or may not be entered 
into with a meritorious object in view. Thus, the effect of con- 
tractual purpose must be sought elsewhere than in the formal 
requirements of contractual liability. 

This may be expressed in another way by saying that the tra- 
ditional attitude of English courts favors "freedom of contract". 
"Freedom" as used here means freedom as to the objects and 
purposes of contracts. In choosing from the vast number of 
promises made by and between persons in society, those to which 
the law will attach its sanction, our law has never formulated any 
requirement that a promise must be shown to have been entered 
into with a meritorious object in view. Rather it has chosen to 
recognize as enforceable all promises made upon a consideration, 
with certain exceptions. 

"In classifying Contracts in the manner above 
adopted, it is to be remembered that a State may 

an excess made necessary in order to balance the deficiency of the same 
premium to meet the annual risk during the latter years of the policy." 
Brown, J., in In re McKinney, (D. C. 1883) 15 Fed. 535, 537. 

"Richards, Insurance (3rd ed.) 29 n. 1, 39. 

"See the statement of Brown, J., in In re McKinney, supra, footnote 
9, at p. 538. 
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recognize the Contracts of its citizens by the assump- 
tion of two different principles. It may either Pre- 
sume that every object for which its citizens may 
make a Contract is a justifiable one, and may only 
except a few distinct classes of objects expressly 
named, on the ground of their immorality, their un- 
certainty, or their supposed inconsistency with the 
well-being of the State. It is on this principle that 
modern States mostly proceed, and that the Law of 
England attaches varying degrees of Invalidity to 
Contracts made in contemplation of a future Breach 
of Conjugal Duty, of a Breach of the Criminal Law, 
or of Fraudulent Evasion of other parts of the Law ; 
* * * of the uncertain issue, as by the way of 
Assurance, of certain Sports and Games of skill; 
of the fluctuation of the Stock Exchange ; and all the 
class of Contracts said to be In Restraint of Trade." 11 

It is true that the laissez-faire doctrine of the eighteenth and 
nineteenth centuries loses caste when confronted with the per- 
plexing problems of modern complex industrialism, and that in 
respect to many contractual relationships, "freedom of contract" 
has become but a shadow of its former self; as in the case of 
contracts between carrier and passenger, carrier and shipper, 
employer and employee, and contracts between mortgagor and 
mortgagee limiting the equity of redemption. 12 * In most of these 
instances, however, the inquiry is not as to the object of the con- 
tract but as to whether or not the parties were on an equal foot- 
ing; the law coming to the rescue of those persons who are at a 
disadvantage in driving a fair bargain. But with regard to con- 
tractual purpose, freedom of contract is still the basic principle. 
The law might refuse to attach its sanction to any transactions 
except those affirmatively shown to have been entered into in 
furtherance of some useful social or economic purpose; but that 
is not, it is submitted, the law to-day. On the other hand, proof 
that a contract is one, or one of a class, which has a harmful 
social or economic tendency will render it nugatory on grounds 
of public policy. 13 The list of objects or purposes which have this 

"Amos, Science of Jurisprudence 228; see also Amos, Science of Law 
193, 194; Davis v. Brown (1903) 159 Ind. 644, 65 N. E. 908. 

"•See Dean Pound, "The End of Law", 27 Harvard Law Rev. 196-198, 
228-230. 

"The tendency of a contract may be vicious from the standpoint of 
public interest, though the individual purpose was subjectively innocent. 
The law's standard of harmfulness is the objective tendency or result 
See infra, p. 386. 
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tendency is not limited, but may be indefinitely extended as occa- 
sion requires. 14 

Two objections have been urged to the indiscriminate enforce- 
ment of life insurance contracts: First, that they are wagering 
contracts ; second, that they tend to encourage the taking of human 
life. 

At the outset it is necessary to determine the sense in which 
the term "wager" is used. It may have an equivocal or a sinister 
meaning, depending upon whether regard is had to the form of 
the agreement, or to its object. The essentials of a wager, as 
set forth by Hawkins, J., in Carlill v. Carbolic Smoke Ball Co. 11 
are: (1) A mutual agreement of two that according to the 
issue of a future uncertain event, one shall receive from the 
other a stake; (2) the necessity that each party shall either win 
or lose; (3) that neither party shall have any interest other than 
the stake he is to win or lose ; (4) mutuality of intent as to hazard. 
On the other hand, Anson defines a wager as "a promise to give 
money or money's worth upon the determination or ascertainment 
of an uncertain event." 1 * The latter definition ignores the third 
essential of the former, namely, the absence of any interest in 
the event other than the stake to be won. Anson was looking 
solely to the form of the agreement, while Hawkins, J., was 
attempting to frame a definition which would cover the object 
of the agreement as well as its form. Thus, a marine insurance 
policy and a bet upon a horse-race are alike in the sense that 
each is a promise to pay money upon the happening of an event 
which may or may not occur. 11 A consideration of the objects 
or purposes of the two agreements, however, shows that the 
resemblance is only superficial. The purpose of the promisee in 
making the bet is to gain by the transaction ; the purpose of the 
promisee in procuring the marine policy is to lessen the hardship 
from his misfortune in losing his ship. Since the promise is 
to pay the amount of loss sustained, this is the only purpose 
(barring fraud) which the insured can have in taking out such a 

""We have the possibility of immense development along the line of 
public policy as limiting the right to make valid contracts. In the con- 
stitutional development of the United States, it is especially important to 
hold to this element of flexibility, as it is only through this flexibility 
that we can solve the problems brought us in economic development." 
2 Ely, Property and Contract in their Relation to the Distribution of 
Wealth 572. 

"[1892] 2 Q. B. 484. 

"Anson, Contracts (8th Am. ed. by E. W. Huffcut) 228. 

"See ibid. 230. 
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policy. Such a purpose — to lessen hardship from pecuniary mis- 
fortune — may be called an "indemnity purpose". 18 Here the 
"insurable interest" of the insured is his maximum possible pecu- 
niary loss from the happening of the event. 

But what is the basis for distinguishing between these two 
purposes? Is it reprehensible to make contracts for the purpose 
of gaining money? To answer these questions, we must look be- 
yond the individual purpose to the social consequences which such 
contracts tend to produce ; and that purpose, when so regarded, is 
no better than these consequences. Thus, the substantial differ- 
ence between the gaming contracts and the indemnity contracts is 
in the object or tendency which each class has. Mr. Anson's 
definition, which avowedly ignores this difference, does not give 
the term "wager" much practical value. The word "aleatory" may 
be used to describe contracts which are "wagers" in the sense re- 
ferred to by Anson. 18 Moreover, "wager" has come to have a 
sinister significance when used by American courts, especially in 
insurance cases, and this meaning seems preferable. A wager- 
ing contract, then, is an aleatory contract which has a harmful 
tendency. 

To a wagering contract, as thus defined, the chief objection is 
that it leads to an unearned gain — "unearned" in the sense that 
wagering is not socially productive. 2 * It is difficult to define the 
objection, and it has seldom undergone judicial analysis. The 
harmful social consequences are numerous. Vaguely, a sense of 
antagonism is aroused in a community of workers against persons 
who obtain a means of livelihood without participating in the ma- 
chinery of social or economic production and distribution — in 
short, against "social slackers". More specifically, unearned gains 
lead to idleness, and the wagerer becomes a social parasite. Use- 
ful business and industry are thereby discouraged. On the moral 
side, idleness leads to vice; and the impoverishment of the loser 
entails misery, and, in consequence, crime. 21 

"Many transactions which are not indemnity contracts may be for an 
indemnity purpose. For example, a man may deposit money in a savings 
bank for the purpose of lessening his hardship from loss of employment, 
sickness, etc. ; yet the bank's promise to pay the amount of his deposit 
is surely not an indemnity contract. 

"For an explanation of "aleatory", see Vance, Insurance 46. 

*"'* * * the individual may acquire things though he may not produce 
them for the good of society. The gambler may acquire, but socially the 
work of the gambler is destructive and not productive." 1 Ely, op. cit. 277. 

"See the remarks of Sedgwick J-» in Amory v. Gilman (1806) 2 Mass. 
1, at p. 11, and the remarks of the court in Burbage v. Windley (1891) 
108 N. C. 357, 12 S. E. 839; see also, 1 Marshall, Insurance 95. 
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The scope of the term "unearned gain" is primarily a question 
for the social sciences. Still, when the occasion arises, the courts 
must draw the line. Thus, a contract for the buying and selling 
of stock or produce is valid if entered into with a contemplation 
of performance by actual delivery, yet is void if entered into with 
no intention of delivery. 21 * The important thing to be noticed, 
however, is that not every unearned gain is forbidden by the 
policy of English law. The descent of property to the heirs or 
next of kin of the decedent represents an unearned gain as to the 
former j 22 yet as an encouragement to industry, as a means of 
preserving the family, and as a solution of a bad dilemma, the 
rule is allowed to stand. 220 The most conspicuous class of cases 
is gifts, whether by devise, mortis causa, or inter vivos. Free- 
dom of gift is one of the incidents of property in English law, yet 
it has not been won without a struggle 28 and its extension has 
been criticised. 2 * However, the tendency, with few exceptions, 
has been toward greater freedom of alienation. 28 These observa- 
tions will be seen to have some bearing upon the freedom allowed 
in procuring and transferring life insurance policies. 

There are two differences, however, between a gift and a 
wagering contract: First, the donee has usually little initiative in 
procuring the gift, and hence the procuring of gifts does not open 
up an attractive means of acquiring a livelihood without industry. 
Whenever the procuring of gifts is sought to be used as a vocation, 
it is discouraged, as in the case of professional beggars. On the 
other hand, if wagering were unrestrained by law, the initiative 
in procuring the unearned gain would be open to everyone, and 
gambling would become an attractive means of livelihood. Sec- 
ondly, the impoverishment of the loser in a wager has no counter- 
part in the case of a gift. It may be, too, that a greater necessity 
is felt for freedom of alienation as a necessary incident to a 

""Anson, op. cit. 237, ». 1 ; Williston's Wald's Pollock on Contracts (3rd 

Am. ed.) 408, n. 63. 

"1 Ely. oP. cit. 397. 

"■See 1 Ely, op. cit. 425, et seq. 

^Gray, Restraints on Alienation (2nd ed.) §§ 4, 5, 6. 

""If the right of gift to others than offspring had # to be decided upon 
from an expediency point of view, strong reasons might be assigned for 
concluding that unrestrained giving should not be allowed. One who duly 
weighs the evidence * * * will be inclined to think that more misery 
is caused by charity (wrongly so-called) than by all the crimes which are 
committed; and will perhaps infer that benefit would result if almsgiving 
were forbidden." Herbert Spencer, Justice 119. 

"Gray, op. cit., §§ 3, 4. 



388 COLUMBIA LAW REVIEW. 

property right, than for freedom of contract ; but the distinction, if 
any, is a subtle one. 

If, then, the initiative in procuring life insurance contracts 
is taken away from the persons who may gain by them, the making 
of such contracts cannot become a vocation and their harmful 
tendencies will either disappear entirely or will, at the very least, 
be reduced to an extent as inconsiderable as in the case of gifts. 
More specifically, the evil tendency of such contracts, so far as 
wagering is concerned, will be removed if the beneficiary is de- 
prived of the initiative in making the contract. 

Marine and fire insurance contracts are indemnity contracts 
for the reason that the promise is to pay the amount of loss and 
hence the only conceivable purpose is the indemnity purpose. No 
unearned gain can result to the insured because the amount pay- 
able can never (in theory, at least) exceed his "insurable interest". 
The same cannot be said of the ordinary life insurance policy, for 
it is a promise to pay a fixed sum of money, not measured in terms 
of the hardship or loss occasioned by death. It is, therefore, a 
misnomer to call it an "indemnity" contract. There seems to be no 
inherent reason why people should not make indemnity contracts 
—contracts to pay the amount of pecuniary loss — against loss by 
death; but practically, it is not done.** 

It is frequently assumed that all "aleatory" contracts are either 
indemnity contracts or are to be condemned. Non sequitur as to 
life insurance contracts. The latter may be used for an indemnity 
purpose — that is, to alleviate the beneficiary's suffering from pe- 
cuniary loss by the death of the cestui que vie — and if the bene- 
ficiary's maximum pecuniary loss at least equals the amount of 
the insurance in his favor, no unearned gain will result. Further- 
more, a life policy may also be used as an investment-gift, as 
where the person who procures the policy and pays the premiums 
names as beneficiary a friend, for the purpose of making a gift." 

"The argument that the present form of life insurance contracts is due 
to the fact that the value of a human life cannot be measured (see Richards, 
op. cit. § 24) is surely not conclusive in view of the practice under some 
wrongful death statutes ; yet no doubt, as a practical matter, the uncertainty 
of a jury's measurement has made it inexpedient for insurance companies 
to issue strict indemnity policies. 

"Mr. Richards says: "* * * insurance is essentially a contract of 
indemnity", and adds: "By this proposition is meant that the object sought 
to be accomplished by the contract of insurance must be protection against 
a real loss to an insured interest, not that the measure of indemnity allowed 
must be exactly commensurate with the loss." Richards, op. cit. § 24, and 
p. 27, n. 1. He is speaking here of all insurance, including life insurance. 
If, as asserted here, "protection against loss" (lessening the hardship from 
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Obviously, no indemnity purpose is present here, for the friend, 
it is assumed, will not sustain any pecuniary loss by the death of 
the cestui que vie. As is the case with other gifts, an unearned 
gain will result to the beneficiary ; yet such contracts are harmless 
because the beneficiary does not take the initiative in procuring 
the policy. Pursuing the policy of freedom of contract and free- 
dom of gift, the law should not deny such a contract its sanction. 
Again, a life policy may be procured with both these objects in 
view, as where a man procures a policy in favor of his wife. Here 
the indemnity purpose may, it seems, be ignored, for the courts 
will not inquire as to the beneficiary's maximum possible pecuniary 
loss, but will sustain the policy on other grounds." Likewise, a 
life insurance contract may be an investment-exchange. In this 
aspect, its validity will be dealt with later. Finally, a life insurance 
contract may be used as a pernicious wagering device. It will 
be a wager whenever both these conditions exist: (a) The bene- 
ficiary may freely take the initiative in procuring the contract, and 
(b) the beneficiary has no interest in the life insured. 

The second objection to insurance contracts has been less em- 
phasized by the courts than the first. 29 Every life insurance 
contract in which the insured and the beneficiary are not the same 
person creates a temptation to the beneficiary to murder the in- 
sured, in the sense that the opportunity for gain exists if only the 
crime can be concealed. Unless this temptation is outweighed 
by some stronger counteracting motive, the contract has a decidedly 
harmful tendency. What safeguards does the law employ for the 
purpose of raising a counteracting motive? First, the criminal 
law, which deals severely with murder. Second, the well estab- 
lished rule that the beneficiary who murders the cestui que vie 
cannot recover and keep for his own benefit the proceeds of the 
policy. 80 

loss) is only one of the rational and harmless objects for which life insur- 
ance contracts may be made, it seems improper to class them as "indemnity 
contracts" once and for all — especially as we are obliged to add in the 
next breath that the law does not apply to them the legal principles of 
subrogation and contribution, Richards, op. cit. §§ 51, 52, which are peculiar 
incidents of indemnity contracts and which, as Mr. Richards says, arise 
"from this cardinal principle" that insurance is an indemnity contract. 

"See infra, p. 397. 

""Indeed, the ground of the objection to life insurance without interest 
in the earlier English cases was not the temptation to murder but the fact 
that such wagers came to be regarded as a mischievous kind of gaming. 
Stat. 14 Geo. III. c. 48."— Holmes, J., in Grigsby v. Russell (1911) 222 
U. S. 149, 156, 32 Sup. Ct 58. 

"Mutual Life Ins. Co. v. Armstrong (1886) 117 U. S. 591, 598, 6 Sup. 
Ct 877; Cleaver v. Association [1892] 1 Q. B. 147; Prince of Wales, etc., 
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Are these safeguards sufficient? One writer has boldly con- 
tended that -they are, and that because of this fact alone, the re- 
quirement as to insurable interest is artificial, technical and ab- 
surd.* 1 Mr. Cooke bases his argument upon the supposed anal- 
ogies of descent to heirs and of devises or bequests. The differ- 
ence, however, between the two classes of cases is that the bene- 
ficiary may (unless restrained by some such rule of law as that 
against which Mr. Cooke is leveling his criticism) on his own 
initiative create the situation by which his crime may become fruit- 
ful, whereas the heir or devisee may not. A more apt analogue 
would be the sale of a remainder after a life estate, 82 or better 
still, the sale of an expectancy by an heir — a class of cases in which 
no emphasis has been placed upon the temptation of the vendee 
to murder the ancestor in order to hasten his enjoyment of the 
property. 88 It is true that the consent of the ancestor is generally 
required, but this is upon the ground that otherwise the transac- 
tion would be a fraud upon the ancestor, and the temptation to 
crime seems never to have been emphasized in this connection. 8 * 
Still another class of transactions is analogous. Courts of equity 
in recent years have been quite liberal in the enforcement by a 
decree for specific performance of contracts whereby A in con- 
sideration of B's living with A during the remainder of A's life, 
or of B's supporting A during the remainder of A's life, promises 
to leave property to B at his (A's) death. 35 It is obvious that the 
opportunity to accelerate B's enjoyment of the property by com- 
passing the death of A affords a strong temptation to B to commit 
the crime; yet there does not appear to be any case in which the 
court has refused to enforce the contract because of this possibility. 

Ass'n Co. v. Palmer (1858) 25 Beav. 605; Filmore v. Metropolitan Life 
Ins. Co. (1910) 82 Oh. St. 208, 92 N. E. 26; Anderson v. Life Ins. Co. 
(1910) 152 N. C. 1, 67 S. E. 53; New York Life Ins. Co. v. Davis (1899) 
96 Va. 737, 32 S. E. 475. The cases are collected in 3 L. R. A. (N. S.) 
726, note ; and L. R. A. 1917 B. 671, note. The purpose of the rule is shown 
in the fact that if the beneficiary is insane when he murders the cestui que 
vie, Holdom v. Ancient Order, etc. (1895) 159 111. 619. 43 N. E. 772, or 
commits the homicide carelessly but not intentionally even though the bene- 
ficiary is convicted of manslaughter, Schreiner v. High Court (1890) 35 
111. App. 576, the beneficiary is not on that account denied recovery. 

"Cooke, Life Insurance (1st ed.) §§ 58, 59. 

"See the remarks of Holmes, J., in Grigsby v. Russell, supra, footnote 29. 

"W. Allen, J., in Mutual Life Ins. Co. v. Allen (1884) 138 Mass. 24, 30. 

"The cases are collected in a note in 33 L. R. A. 274. 

"See, for example, Howe v. Watson (1901) 179 Mass. 30, 60 N. E. 415. 
Numerous similar cases are collected in 1 Ames, Cases on Equity 303, n. 2, 
and in 44 L. R A. (N. S.) 733, note, and 44 L. R A (N. S.) 756, note. 
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Between the life insurance contract, if unrestricted, and each of 
the above transactions except the remainder after a life estate, 
there exists, however, this distinction: In the latter cases the 
person (A) whose death will be profitable to another (B) con- 
sents to the creation of the legal situation out of which the temp- 
tation to kill arises, and thereby exercises a delectus personae as 
to the person (B) who shall have this opportunity to gain by 
encompassing his (A's) death, whereas if the making of life 
insurance contracts is to be unrestricted, as urged by Mr. Cooke, 
B may, without A's knowledge or consent, upon his own initiative 
create the situation which will make A's premature death profit- 
able to him. The distinction seems a substantial one. While it is 
true that it seems to have been ignored in the case of remainders 
after life estates (e. g. where A has a life estate and X the re- 
mainder, X may sell his interest to B without A's knowledge or 
consent, thereby affording B an opportunity to gain by A's pre- 
mature death), the explanation is probably an historical one. The 
case may be regarded as an instance of that "freedom of aliena- 
tion" which is considered an indispensable incident of a property 
right; that is, the harmful tendency of the transaction from B's 
standpoint is outweighed by the desirability, from X's standpoint, 
of allowing him to dispose of his property. No such reasoning is 
applicable to the formation of life insurance contracts, though a 
similar argument exists in favor of the assignability of contracts 
once made. 

It cannot be doubted that the law would be tolerating a very 
substantial evil if "the whole world of the unscrupulous" (to use 
Mr. Justice Holmes' phrase) 89 were free to bet upon what life 
they choose. Some safeguard is necessary in order to reduce this 
evil to a negligible minimum. The transactions above mentioned 
(sale of an expectancy, and promise to devise property in considera- 
tion of support during the promisor's life) afford one instance of 
a sufficient safeguard, the consent of the cestui que vie. So also, 
A's consent that B may become the beneficiary in a policy upon 
A's life reduces to a negligible minimum the tendency of such a 
contract to bring about murder. The instinct of self-preserva- 
tion is one of the most powerful of psychological forces." If, 
then, the cestui que vie is sui juris an d is intelligently cognizant of 

"In Grigsby v. Russell, supra, footnote 29, at p. 155. 

"Jhering, Der Zweck 1m Recht (Leipzig— 1839) p. 455. He considers 
the danger of self-destruction to be negligibly small ("verschwindend 
klein.") 
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the nature of the transaction and of the possibility that the bene- 
ficiary may profit by his death, the consent of the cestui que vie 
affords sufficient assurance that the beneficiary will be a person 
who may safely be entrusted to resist the temptation to murder. 
The law cannot make a better choice of beneficiary than can the 
cestui que vie. Moreover, such a delectus personae makes "a 
roughly selected class of persons who by their general relations 
with the person whose life is insured, are less likely than criminals 
at large to attempt to compass his death." 88 It is obvious, how- 
ever, that this reasoning (from the instinct of self-preservation) 
will be inapplicable where through infancy, insanity, duress, de- 
ception or pure ignorance, the consent of the cestui que vie is 
not an intelligent consent or is not a real consent; and hence 
these abnormal cases must be dealt with on a different footing. 

The consent of the cestui que vie is not the only means by 
which the temptation to murder may be counteracted. Where 
the beneficiary's gain from the policy is substantially equalled by 
a corresponding loss produced by the death of the cestui que vie, 
the actual tendency to produce homicide is reduced to a negligible 
minimum. So, too, where from any other cause the beneficiary 
has an unusually strong motive for desiring the preservation of 
the life insured. Thus, the second objection to life insurance con- 
tracts is met when either (a) the cestui que vie gives his intelli- 
gent juristic consent to the naming of the beneficiary; or (b) 
the beneficiary has a sufficiently powerful motive, pecuniary or 
otherwise, for desiring that the death of the cestui should not 
occur. 

It was the wagering aspect of insurance which gave the English 
courts the most trouble. Wagering contracts were valid at com- 
mon law, and, in spite of the opinions to the contrary 8 " the same 
was true of wagering contracts of insurance as well as of other 
wagering contracts. 40 The English judges were openly hostile to 
pure wagers, and did everything possible to discourage their en- 
forcement, short of declaring them invalid.* 1 Thus, in the famous 

"Holmes, J., in Grigsby v. Russell, supra, footnote 29 at p. 155. 

"See for example, Ruse v. Mut., etc., Ins. Co. (1861) 23 N. Y. 516; 
Grems v. Traver (1914) 148 N. Y. Supp. 200; Singleton v. Insurance Co. 
(1877) 66 Mo. 63. 

"Trenton Mut, etc., Ins. Co. v. Johnson (1854) 24 N. J. L. 576; Dalby 
v. Life Assurance Co. (1854) 15 C B. 365; note, 57 Am. Dec 93; Vance, 
Insurance 125. 

""It seems that the idea that a contract must not be contrary to public 
policy arose out of the effort of the judges to prevent the admission of 
wagers in the common law as legal contracts." 2 Ely, op. cit. 570. See also 
Pollock, op. cit. 421. 
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case of Da Costa v. Jones," wherein it was sought to recover upon 
a wager upon the sex o£ a certain person, Lord Mansfield refused 
to receive the plaintiff's evidence on the ground that it was in- 
decent; but when confronted with numerous cases in which sim- 
ilar evidence had been received, he declared that such evidence 
would be received when offered for a proper purpose. The true 
objection was not to the nature of the evidence but to the purpose 
of the contract. In Gilbert v. Sykes,** a suit upon a wager upon 
the life of Napoleon I, the court was driven to equally fatuous 
explanations of its refusal to hear the plaintiff's case. 

Fearful that "public policy" would prove a dangerous innova- 
tion upon the law of contracts, 44 the English courts were unable to 
cope with the problem until the legislature came to their aid and 
substituted for the old problem a new one. The new problem 
was the interpretation of the statute of 14 Geo. Ill, c. 48 (1774), 
which regulates insurance "on the life or lives of any person or 
persons, or on any other event whatsoever". The statute was 
equally applicable to both life and fire insurance. 48 Section I 
provided that no insurance of the kind designated (excepting 
marine insurance, which was expressly excepted by section IV of 
the statute) should be made "wherein the person or persons for 
whose use, benefit or on whose account such policy or policies 
shall be made shall have no interest, or by way of gaming or 
wagering"; and section III provided 

"in all cases where the insured hath interest in such 
life or lives, event or events, no greater sum shall be 
recovered or received from the insurer or insurers, 
than the amount or value of the interest of the in- 
sured in such life or lives or other event or events." 

This enactment was unscientific and confusing in that it sought 

to regulate in identical terms widely different classes of contracts. 

As has been demonstrated, fire insurance is in form an indemnity 
_____________ __ .____ 

"(1812) 16 East ISO. 

**See the remarks of Burroughs, J., in Richardson v. Mellish (1824) 
2 Bing. 229, 252; see also Holland, Jurisprudence (10th ed.) 268. 

"In the annotation to this statute in 6 Chitty, English Statutes (6th ed.) 
296 n. (v) it is said : "It has never been doubted but that it applies to fire 
insurance policies." See Bunyon on Fire Insurance (Sth ed.) p. 33. Though 
the statute has been held applicable to wagers on other events, Paterson v. 
Powell (1832) 9 Bing. 320; Roebuck v. Hammerton (1778) 2 Cowp. 737, 
no case has been found in which it was applied to fire policies — probably 
because it was settled before the statute was passed that fire insurance is 
indemnity. Sadler Co. v. Badcock (1743) 2 Atk. 554. 
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contract, and the consequences of section III would follow from 
the fact that the agreement is to pay an amount to indemnify for 
loss sustained by the insured, which can obviously be no greater 
than his interest. Life insurance, on the other hand, is not in 
form an indemnity contract at all, and may or may not be used for 
the purpose of furnishing indemnity. 49 At first it was thought that 
the statute required that the insured should have an "interest" at 
the death of the cestui que vie as well as at the inception of the 
policy, 47 but it was perceived nearly a half century later that 
this interpretation would lead to great hardship if rigidly enforced, 
and, the insurance companies having declined to take advantage 
of it, the court held in Dolby v. Assurance Co.** that as applied 
to life insurance the statute required an "interest" only at the in- 
ception of the policy. Even this pious misconstruction (for such 
it seems to be) 49 of the statute did not serve to eliminate all of 
its evils, for the courts were obliged to hold that the "interest" 
of the insured must be of a pecuniary nature. Thus, the strong 
ties of affection existing between father and son were held to give 
the former no insurable "interest" in the life of the latter, 50 nor 
was a "reasonable expectation of pecuniary advantage" sufficient, 
as where a creditor gratuitously promised to forego the collec- 
tion of his debt. 61 The case just cited affords an illustration of 
the inconsistencies into which the English courts were led, in 
attempting to apply the principle of indemnity to life insurance. 
The insured had a contract with the cestui que vie whereby the 
latter agreed to employ the former for five years at a salary of 

"Cf. Richards, Insurance (3rd ed.) § 24. 

"Godsall v. Boldero (1807) 9 East 72. 

"Supra, footnote 40. 

"It is submitted that the Dalby decision, though reaching a desirable 
result, is a strained construction of the language of the statute. It ; s unfor- 
tunate, to say the least, whenever a statute produces diametrically opposite 
effects as applied to two subjects governed by the same language. "This 
section is construed differently in the case of life insurances and fire insur- 
ances." 6 Chitty, English Statutes (6th ed.) 299, n. (a). See alsoPorter. 
Insurance 13. In an address before the Law Society at Birmingham, 
England, on October 1, 1908, Mr. H. Kingsley Wood, discussing "Insurable 
Interest"^ and advocating an extensive revision of the statute (14 Geo. III. 
c. 48) said: "It might be advisable to deal with life assurance separately 
and specially from other branches of insurance * * *." 125 Law Times 
547. 

"Halford v. Kymer (1830) 10 Barn. & C 724; Worthington v. Curtis 
(1875) 1 Ch. Div. 419 (semble). 

"Hebdon v. West (1863) 3 Best & S. 579, where the court held that such 
gratuitous promise gave the debtor no insurable interest in the life of the 
creditor, saying that the promise was "without any consideration or any 
circumstance to make such a promise in any way binding". 
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£600 per year, and took one policy for £5,000 and another £2,500. 
The indemnity principle was carried out to the extent of holding 
that the insured could recover no more on both policies than the 
value of his interest, and yet the court figured that interest as 
£3,000, the total sum which the insured would receive under his 
contract of employment; though it seems clear that the amount 
of the insured's damage would be no greater than the damages 
recoverable for breach of the contract— a sum far less than £3,000. 
Such results are not surprising if one stops to consider the source 
of the confusion. 

The majority of the states have adopted only such English 
statutes as were in force at a date long prior to 1774, and the 
Act of 14 Geo. Ill would have little bearing upon the present dis- 
cussion were it not for the fact that the inconsistencies and subtle 
distinctions of the English cases have crept into our reports and 
created not a little confusion. 52 In what is probably the earliest 
reported American decision upon insurable interest in lives, 58 no 
reference is made to the English statute, and the court discusses 
the question from the standpoint of public policy, with engaging 
candor. Other courts, shrinking from any innovation upon the 
doctrine of stare decisis, have striven to follow the English com- 
mon law as it existed prior to the enactment of 14 Geo. Ill, with 
diverse results. 84 In the main, however, the American courts have 
not been timid about adopting public policy as the basis of insurable 
interest, 85 and if this be judicial legislation, it is not without prece- 
dent in the avowed hostility of the English courts toward wagering 
contracts. To summarize : The American courts are not, as a rule, 
hemmed in by the restrictive provisions of the English statute 
governing insurable interest; and by assuming a strong position 
upon the principle of public policy they have paved the way for a 
scientific treatment of the subject. A brief review of the leading 
groups of American decisions will demonstrate what progress has 
been made in this direction. 

I. At the Inception of the Policy. 
(a) Consent of the Cestui Que Vie. 



"See, for instance, the discussion in 57 Am. Dec. 93, 94. note; Rittler v. 
Smith (1889) 70 Md. 261, 16 Atl. 890. 

"Lord v. Dall (1815) 12 Mass. 118. 

"Cf. Ruse v. Ins. Co., supra, footnote 39; Singleton v. Ins. Co., supra, 
footnote 39; Bevin y. Connecticut Mutual Life Ins. Co. (1854) 23 Conn. 
244; with Trenton, etc., Ins. Co. v. Johnson, supra, footnote 40. 

"Richards, op. eit. 32. 
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A procures a policy of insurance upon his own life, and names 
as beneficiary B, who will suffer no loss through A's death. The 
almost universal tendency of recent decisions is to hold that B 
may receive and retain for his own benefit the proceeds of the 
policy. 5 ' In some instances the rule has been stated that "every 
man has an unlimited insurable interest in his own life" 57 and in 
others it is stated that the question of insurable interest is imma- 
terial where the policy is procured by the cestui que vie.™ This 
brings up the question as to the meaning of the term "insurable 
interest" as used in American law. If the phrase is used so as 
to include the advantage arising from the continuance of one's 
own life, then its meaning will be radically different from that 
in which it is employed in fire and marine insurance. On the 
other hand, if phrase is to be co-extensive with the definition 
given it in the other kinds of insurance, various non-pecuniary 
relationships between the cestui que vie and the beneficiary will 
be excluded. On the whole, it seems preferable to use the term 
as referring only to the "interest" of the beneficiary. 5 ' Where 
the cestui procures the policy, the question of insurable interest 
becomes immaterial, because the harmful tendencies of the contract 
are reduced to a negligible minimum. The consent of the cestui 
is a sufficient safeguard against homicide, and the fact that the 
cestui procures the policy deprives the beneficiary of the initiative 
and renders the non-productive gain to the beneficiary innocuous. 
Perhaps the clearest statement of the principle is to be found 
in Johnson v. Van Epps, w where the court says : M 

"It would seem from the above authorities that 
where a person takes out an insurance upon his own 
life, for the benefit of some third person, who may 
not have an insurable interest in the life insured, the 
question whether it is a gambling or wagering policy, 
is in every case one for the jury to determine under 
proper instructions, and if it be found that the insured 

"Dolan v. Supreme Council (1908) 152 Mich. 266, 116 N. W. 383; Scott 
v. Dickson (1884) 108 Pa. St 6; Campbell v. New England Mut. Life Ins. 
Co. (1867) 98 Mass. 381, 389; Hardy v. Aetna L. I. Co. (1910) 152 N. C. 
286, 67 S. E. 767; Vance, Insurance, 127; Richards, Insurance (3rd Ed.) 
50; 16 L. R. A. (N. S.) 555, note. 

"Campbell v. Ins. Co., supra, footnote 56, p. 389; Richards, Insurance 
(3rd ed.) 40. 

"Vance, Insurance 128. 

"Vance, Insurance 128. 

"(1883) 14 111. App. 201, affd. 110 111. 551. 

"At p. 215. 
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has been the principal actor in the transaction, and 
has entered into it with an honest purpose to aid one 
whom he deems a proper object of his bounty, the 
transaction will be sustained and the beneficiary be 
entitled to the money; but, on the other hand, if it 
appear that the party insured is but a mere nominal 
party, and he procured the insurance for the purpose 
of giving the beneficiary the advantage of such 
insurance upon his life, when the beneficiary could 
not obtain it in his own name, the transaction will be 
condemned." (Italics ours.) 

In Deal v. Hainley* 2 Goode, J., in passing upon a similar policy, 
declared that if the cestui "took the insurance on the inducement 
of defendant (the beneficiary, who had no insurable interest), 
who was the active and moving party in the transaction** the 
policy was speculative" and void. In Reed v. Provident Savings 
Life Assurance Society,** Gray, J., in passing upon this question, 
said :** 

"If the insurance is made upon the application 
of one who has no insurable interest whatever in the 
life insured, it is a wager policy, — that is to say, a 
speculative contract — which the law condemns. But 
a person may insure his own life and provide in the 
contract of insurance that the money shall be payable 
to anyone whom he may appoint or assign the policy 
to. What will distinguish the one contract from the 
other is the fact as to the party actually contracting 
with the insurer and the distinction is substantial and 
controlling accordingly." (Italics ours.) 

If the cestui also pays the premiums, the transaction is an 
investment-gift — that is, a gift to the beneficiary of the investment 
made by the cestui. While gifts do not perform any useful 
function in trade or commerce, 8 * the courts recognize the validity 
of such policies as incidental to freedom of gift. Thus, in Johnson 
v. Van Epps,* 7 Pillsbury, J., says: 

«* * * we a d pt the rule heretofore stated by 
us, being, as we believe, more in accordance with that 
policy of the law which requires us, while recognizing 



"(1909) 135 Mo App. 507, 116 S. W. 1. 

"Italics are author's. 

"(1907) 190 N. Y. Ill, 82 N. E. 734. 

"At p. 118. 

"Jhering, op. tit. 282. 

"Supra, footnote 60. At p. 217, 218. 
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and maintaining the interests of society, to interfere 
as little as possible with the liberty of the citizen to 
control and dispose of his own in good faith, for his 
own benefit in any manner he may see fit." 87 * 

In Scott v. Dickson, 8 * one Dickson procured a policy of $4,000 
upon his life and at once assigned it to Scott, whom he declared 
to be "the best friend I have in the world." In sustaining Scott's 
right to the proceeds of the policy, Paxson, J., says : 69 

"Policies of this nature are in no sense wagering. 
It would be denying a man's right to do what he will 
with his own to say that he could not in any form 
insure his life for the benefit of an indigent relative, 
or a friend to whom he felt under obligations. And 
the fact that he continues to pay the premiums 
himself, and retains the control of the policy up to the 
time of his death, leaves no room for speculation." 70 

The recovery by the beneficiary upon a policy of this sort is all 
but universally allowed. 71 

"■To the same effect : Mutual Life Ins. Co. v. Cumtnings (1913) 66 Ore. 
272, 133 Pac. 1169. 

"Supra, footnote 56. 

"At p. 16. 

"Scott v. Dickson, supra, footnote 56, was a case of an assignment. In 
general, assignments rest upon a slightly different footing; but where the 
assignment is made at the inception of the policy, and is merely a mode of 
naming the original beneficiary, the same principles are applicable as where 
the policy is made directly payable to the beneficiary, since the issuance of 
the policy and the assignment of it immediately afterwards constitute sub- 
stantially but one transaction. Parker, C. J., in Steinback v. Diepenbrock 
(1899) 158 N. Y. 24, 31, 52 N. E. 662. 

"Among the recent cases which have approved this rule are: Haberfeld 
v. Mayer (1917) 256 Pa. 151, 100 Atl. 587; Lee v. Equitable Life Ass. 
Society (1916) 195 Mo. App. 40, 189 S. W. 1195 (semble) ; Rupp. v. West- 
ern Life Indemnity Co. (1910) 138 Ky. 18, 127 S. W. 490; s. c (1912) 
147 Ky. 489, 144 S. W. 743; Pacific Mutual Life Ins. Co. v. O'Neill (1913) 
36 Okla. 792, 130 Pac. 270; Floyd v. Met. Life Ins. Co. (1914) 28 Del. 51. 
90 Atl. 404 (semble) ; Langford v. Nat'l, etc., Ins. Co. (1915) 116 Ark. 
527, 173 S. W. 414; New York Life Ins. Co. v. Murtagh (1915) 137 La. 
Ann. 760, 69 So. 165; American Nat'l. Ins. Co. v. Moore (1915) 14 Ala. 
App. 413, 70 So. 190, aff'd. Ex parte American Nat'l. Ins. Co. (1916) 195 
Ala. 694, 70 So. 1012. The courts of New York, it seems, were first 
to enunciate this rule. Valton v. Nat'l., etc., Society (N. Y. 1854) 22 Barb. 
9, 38. Professor Vance says: "Consequently it is uniformly held that the 
mere fact of a man's insuring his own life for the benefit either of himself 
or of another is sufficient evidence of good faith to validate the contract." 
Vance, Insurance 128. The statement is too broad, for, as will be seen, 
it is far from "uniformly" so held where the beneficiary pays the premiums. 
Moreover, even when the cestui pays the premiums, in Texas the bene- 
ficiary is not beneficially entitled to the proceeds of the policy. Goldbaum 
v. Blum (1891) 79 Tex. 638, 15 S. W. 564, per Gaines, J.; Wilton v. N. Y. 
Life Ins. Co. (1903) 34 Tex. Civ. App. 156, 78 S. W. 403. 
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The courts have had the greatest difficulty in cases where the 
beneficiary pays the premiums. The typical case of this class is 
one in which A procures a policy upon his life, payable to his ad- 
ministrator, executor or assigns, for the purpose of assigning it 
immediately to B, who has no insurable interest in his life, and 
does assign it immediately to B, who pays the premiums. These 
cases have been erroneously classed with assignments made long 
after the policy is issued 72 and much confusion has resulted there- 
from. As pointed out above, in substance the procurement of the 
policy and its assignment constitute but one transaction, a designa- 
tion by A of a beneficiary, B, who has no interest, and who pays 
premiums. It may be assumed either (1) that the entire proceeds 
of the policy are to belong to B, or (2) (hat someone else, C, is to 
receive all or a part of the proceeds. 

Upon the first assumption, the transaction cannot be properly 
called a gift, since it is now the beneficiary and not the cestui who 
is making the investment. True, the practical effect of the arrange- 
ment is that the cestui gives the beneficiary the privilege of invest- 
ing money upon the cestui's life ; but this privilege is not a prop- 
erty right and "freedom of alienation" does not apply." Moreover, 
assuming that the cestui is a normal risk, the privilege has little if 
any value, 74 since on the average the premiums (plus interest at a 
conservative rate) will exceed the proceeds of the policy. How- 
ever, it would be going entirely too far to say that a recognition of 
this "law of averages", as it is sometimes called, would remove 
the evils of wagering ; for by the same line of reasoning all gambl- 
ing resorts would be deserted. Thus, the proprietor of a gambling 
house regulates the "game" so that his gains will exceed his losses, 
and his patrons generally recognize this. Yet each patron hopes 
that he will be the lucky one who will "come out ahead of the 
game," and this hope tempts him to take the risk of loss. The 
same is true of a lottery. Similarly, from the standpoint of each 
individual beneficiary, a life insurance contract of the sort here 
discussed is "speculative". 78 Is it therefore to be condemned? 
There are numerous statements in the reports to the effect that all 
"speculative" contracts are void. 78 Yet the statement is too 

"Warnock v. Davis (1881) 104 U. S. 775; and see note, 3 L. R. A. 
(N. S.) 935. 

"Schwerdt v. Schwerdt (1908) 235 111. 386, 85 N. E. 613. 

"Burbage v. Windley, supra, footnote 21. 

"The Century Dictionary defines "speculation" as "the investment of 
money at a risk of loss on the chance of unusual gain." 

"See, for example, the quotation from Reed v. Ass'n, supra, footnote 64. 
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broad." In a sense, every contract involves the taking of a risk™ 
and the chance of unusual gain inheres in many contracts which 
are regarded as valid and enforceable. 78 This is true, for example, 
of dealings in "futures", in mining and oil stock, and annuities. 80 
In all of these cases it is conceived that the transaction fulfills 
some useful economic purpose, and the chance of unusual gain 
is a powerful stimulus to individual industry and enterprise. 81 
Where this is not true, the speculation leads to a non-productive 
gain, and if thereby an opportunity is offered to persons generally 
to live without useful industry, the speculation is to be condemned. 8 * 
If the law required that every contract should have, manifestly, 
a useful object, it is doubtful if the insurance contract of the sort 
here discussed could justify itself. However, the law enforces 
all agreements except those which are clearly harmful; and the 
harmful tendencies of such an agreement are reduced to a neg- 
ligible minimum by the requirement that the cestui, and not the 
beneficiary, shall take the initiative in procuring the policy. It may 
be noted, too, that the beneficiary's gain is less in this case than 
where the cestui pays the premiums. It is submitted, therefore, 
that the mere fact that the beneficiary pays the premiums should 
not make the transaction void. 83 

If all of the proceeds of the policy are to go to some third per- 
son, neither the cestui nor the person who pays the premiums, the 
transaction is a gift by the person paying the premiums, and 
is unobjectionable. 84 Where by the terms of the policy or by a 
separate agreement, the person who pays the premium is to re- 
ceive a substantial part of the proceeds, the balance going to some 
third person who pays nothing, the transaction may be a gift by 
the beneficiary paying the premiums 85 or possibly a pledge to 
secure the repayment of the premiums. The situation is practi- 

"Professor Ely op. cit. 389 regards speculation as either good or bad. 

"Holmes, The Common Law, pp. 299, 300. 

m Mut. L. I. Co. v. Allen, supra, footnote 33, at p. 30. 

"Cronin v. Vermont Life Ins. Co. (1898), 20 R. I. 570, 40 Atl. 497. 

"Professor Ely notes a tendency to cut down speculative gains. 1 Ely 
op. cit. 388-411. 

"Compare the holdings as to buying and selling "futures", supra, p. 387 
and note 21a. 

"Richards, Insurance 51. 

"Burke v. Prudential Ins. Co. (1893) 155 Pa. 295, 26 Atl. 445. The 
cestui procured a policy on her life and delivered it to her daughter-in-law 
with instructions to pay the premiums, and to deliver the proceeds, after 
paying the cestui's funeral expenses, to her child, the cestui's grandchild 

"As in Reed v. Provident, etc.. Society, supra, footnote 64. 
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cally the same as if two policies were issued, e. g., one payable 
to Y, who pays nothing, the other payable to B, who agrees to pay 
the premiums on both. Since the latter is open to the same ob- 
jections as the policies discussed in the last paragraph, this case 
does not rest upon a very different basis from that one. Yet one 
circumstance should be noted : the fact that B is to divide the pro- 
ceeds with the cestui's widow or other dependent furnishes a possi- 
ble motive for the cestui to procure the policy upon his own initia- 
tive; and yet it gives B a greater incentive to desire the cestui's 
premature death than is the case where B is to receive the entire 
proceeds. 

It is believed that the weight of authority supports the view 
that the mere payment of premiums by the beneficiary who has 
no interest, upon a policy procured by the cestui, does not ipso facto 
render the policy void. 86 In a number of cases where A procured 
a policy upon his life and at once made it payable in whole or in 
part to B, who had no interest in A's life and who agreed to pay 
all the premiums, the courts have held the transaction to be a pure 
wager and have denied B the right to the proceeds of the policy.*' 
In most of the cases cited in the last note it is not clear whether 
the payment of premiums by the beneficiary was regarded per se 

"Richards, op. tit, 51 ; Fidelity Mutual Life Ass'n. v. Jeffords (C. C. 
A. 1901) 107 Fed. 402, 410 (beneficiary was cestui's brother and agreed to 
pay 3/13 of proceeds to cestui's wife) ; New York Life Ins. Co. v. Green- 
lee (1908) 42 Ind. App. 82, 84 N. E. 1101 (beneficiary, son of cestui, to 
receive all the proceeds of endowment policy) ; Ancient Order, etc. v. 
Brown (1901) 112 Ga. 545, 37 S. E. 890 (renewal of fraternal certificate 
in favor of cestui's creditor, who paid premium ; court treats it as a new 
policy) ; Burdette v. Columbus, etc., Ins. Co. (W. Va. 1917) 93 S. E. 366 
(on life of foster daughter) ; Harrison's Adm'r. v. Northwestern, etc., Ins. 
Co. (1906) 78 Vt. 473, 63 Atl. 321 (beneficiary paid only the last premium, 
cestui paying the others) ; Burke v. Prudential Ins. Co., supra, footnote 
84; Potvin v. Prudential Ins. Co. (1916) 225 Mass. 247. 114 N. E. 292 
(possibly a pledge) ; Reed v. Provident etc., Society, supra, footnote 64 ; 
Langdon v. Union, etc., Ins. Co. (D. C. 1882) 14 Fed. 272 {cestui a brother- 
in-law of beneficiary) ; American Natl. Ins. Co. v. Moore, supra, footnote 
71 (beneficiary, aunt of cestui, paid part of premiums) ; Langford v. Nat'l., 
etc., Ins. Co., supra, footnote 71 (beneficiary paid part of premium). 

"Riner v. Riner (1895) 166 Pa. 617, 31 Atl. 347; Lanouette v. Laplante 
(1892) 67 N. H. 118, 36 Atl. 981; West v. Sanders (1898) 104 Ga. 727, 31 
S. E. 619 (Seemingly overruled by Ancient Order, etc. v. Brown, supra, 
footnote 86); McRae v. Warmack (1911) 98 Ark. 52, 135 S. W. 807; 
Bendet v. Ellis (1908) 120 Tenn. 277, 111 S. W. 795; Ruth v. Katterman 
(1886) 112 Pa. 251, 3 Atl. 833; Hoffman v. Hoke (1888) 122 Pa. 377, 15 
Atl. 437; Bromley's Adm'r. v. Wash. Life Ins. Co. (1906) 122 Ky. 402, 92 
S. W. 17; Burbage v. Windley, supra, footnote 21; Met. Life Ins. Co. v. 
Elison (1905) 72 Kan. 199, 83 Pac. 410; Mut. Benefit Ass'n. v. Hoyt (1881) 
46 Mich. 473, 9 N. W. 497; Cisna v. Sheibley (1899) 88 III. App. 385; Hin- 
ton v. Mutual, etc., Ass'n. (1904) 135 N. C. 314, 47 S. E. 474; Warnock v. 
Davis, supra, footnote 72; Trinity College v. Traveler's Ins. Co. (1893) 
113 N. C. 244, 72 S. E. 175 (suit for surrender value). 
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as making the contract void, or whether it was regarded as strong 
evidence that the beneficiary was the active and moving party in 
the transaction. The distinction is substantial. The real issue is 
whether or not the beneficiary took the initiative in procuring the 
policy. The fact that the policy was procured by the cestui under 
an agreement whereby the intended beneficiary was to pay the 
premiums, is an evidential fact upon that issue. It is not conclu- 
sive, but taken with the surrounding circumstances it may produce 
an irresistible inference that the cestui was but a tool in the hands 
of the beneficiary. 

Upon this basis, the leading case of Warnock v. Davis may be 
explained. The policy for $5,000 was procured by one Crosser 
upon his own lrfe, payable to his assigns. On the next day the 
policy was, by a written assignment executed by Crosser, made 
payable, as to nine-tenths of the proceeds to the Scioto Trust 
Association (a partnership composed of Davis and others), which 
had no interest in Crosser's life, and as to one-tenth to Crosser's 
widow. The policy was procured by Crosser, it would seem, and 
was certainly assigned by him, as a result of an agreement whereby 
the Trust Association agreed to pay all the premiums on the policy, 
and Crosser agreed to pay to the association $6 at once and $2.50 
annually during his life. The Supreme Court held that the asso- 
ciation could retain out of the proceeds of the policy only enough 
to reimburse itself for premiums paid. Crosser was a tanner, and 
presumably a man of small means. While the facts do not disclose 
the origin of the arrangement, it is a reasonable inference that the 
association induced Crosser to procure the policy. If so, the 
court was right in calling it a "wager"— though, like little Butter- 
cup, the court "could never tell why." Mr. Justice Field takes 
occasion to discuss the nature of the beneficiary's interest, the neces- 
sity of a continuing interest, and assignments generally, and it is 
doubtful if any obiter dicta have led to more widespread and 
harmful results. One is not disposed to quarrel with the decision, 
however, for it rests upon the simple proposition that a man can- 
not procure insurance upon a life in which he has no insurable 
interest. A majority, if not all, of the cases cited in the last note 
may be explained upon this basis. 88 



In the following cases it may confidently be asserted that the facts 
show that the beneficiary was "the active and moving party in the transac- 
tion : Burbage v. Windley, supra, footnote 21 ; McRae v. Warmack, supra, 
lootnote 87 (in Langford v. Insurance Co., supra, footnote 71, a later case, 
McKae v. Warmack is distinguished on this ground) ; Bendet v. Ellis, 
supra, footnote 87; Hoffman v. Hoke, supra, footnote 87; Mutual Benefit 
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It must be borne in mind that the aim is primarily to discour- 
age wagering as a vocation, and that hence the court will always 
condemn a life insurance contract where the beneficiary is en- 
gaged in the business of paying premiums upon policies upon lives 
in which the beneficiary has no "interest", as in Warnock v. Davis 
and in Cisna v. Sheibley. 6 ' If there is any evidence that the bene- 
ficiary had peculiar knowledge that the cestui was a sub-normal 
risk, this, too, strongly supports an inference that the beneficiary 
in effect procured the policy. 90 A rigid physical examination by 
the insurer, however, will eliminate such practices. 81 

Surveying the decisions for the past century, one perceives a 
marked trend toward reducing the requirements of insurable in- 
terest (and the requirement of circumstances which dispense with 
it) to a minimum. 9 ** Has the minimum been reached? One pos- 
sibility in the way of further reducing the requirements is to recog- 
nize the consent of the cestui as alone sufficient to dispense with 
the necessity of insurable interest in the beneficiary. Upon prin- 
ciple, is this reduction desirable ? The consent of the cestui would 
reduce the murder-tendency to a probability at least as slight as in 
the case of devises and the other transactions mentioned above. 
However, one needs only to examine cases like Cisna v. Sheibley, 
Warnock v. Davis and others cited in the notes 92 to discover that 
men are not sufficiently revolted by the thought of wagering upon 
their own lives, to prevent them from engaging in such a transac- 
tion. Consent of the life insured will not, then, eliminate wager- 
ing; and while the requirement of consent of the cestui would 
undoubtedly greatly reduce the promiscuity of such wagering, 
the ease with which such consent may be procured from many 

Ass'n. v. Hoyt, supra, footnote 87; Bromley's Adm'r. v. Wash. Life Ins. Co., 
supra, footnote 87; Hinton v. Ass'n., supra, footnote 87; Langdon v. 
Mutual Life Ins. Co., supra, footnote 86 (but here the beneficiary was 
allowed to recover). In Lanouette v. Laplante, supra, footnote 87, the 
cestui was a parishoner of the beneficiary, a priest, but it seems that the 
procurement of the policy was upon the cestui's initiative. In the other 
cases cited in the last note there seems to be nothing to support the idea 
that the beneficiary took the initiative, other than the fact that he agreed 
to pay the premiums. 

"See footnote 90, infra. 

"Cisna v. Sheibley, supra, footnote 87. Here a physician and an insur- 
ance agent formed a partnership to procure policies upon the lives of per- 
sons selected by the physician from among his patients. It was proved that 
a large number of the cestuis died soon after the policies were issued. 

"See also Volunteer State Life Ins. Co. v. Buchannan (1912) 10 Ga. 
App. 255, 73 S. E. 602. 

"•Burdette v. Ins. Co., supra, footnote 86. See 125 L. T. 548. 

"Supra, footnotes 88 and 89. 
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individuals, invites the conclusion that life-wagering would not by 
this check alone be reduced to a negligible minimum. The cases 
last referred to sustain the view that neither the consent of the 
cestui nor the consent of the insurer is a sufficient guaranty against 
wagering. 

Yet in one case, Langdon v. Union Mutual Life Insurance Co.** 
the consent of the cestui seems to have been the only prophylactic 
element, and the beneficiary was allowed to recover. One Baker, 
the plaintiff's brother-in-law, a man of no means, but not indebted 
to plaintiff or in any way dependent on him, procured a policy upon 
his (Baker's) life, payable to plaintiff if he survived Baker (if 
not, to Baker's representative), and plaintiff, pursuant to their 
arrangement, paid all the premiums. It appeared that plaintiff paid 
the premiums on other policies, aggregating $6,000, upon Baker's 
life, all payable to plaintiff. The court declined to rule as a matter 
of law that the policy was invalid for want of insurable interest 
in plaintiff, and submitted to the jury the question whether the 
policy was taken out in good faith by Baker with a designation of 
plaintiff as beneficiary, or whether it was intended by plaintiff as 
a wagerng transaction on Baker's life. The verdict was for the 
plaintiff. It is submitted that the facts show clearly that plaintiff 
took the initiative in having the policy issued for his own benefit 
and that the action of the court in allowing the case to go to the 
jury amounted practically to a ruling that Baker's consent might be 
sufficient. 

It may be, however, that beneath the ample folds of the phrase 
"good faith" is concealed the notion that Baker must have been 
something more than a merely nominal party to the transaction. 
It is submitted that the court should have omitted the dubious 
terms "good faith" and "wagering transaction" and charged the 
jury along the lines suggested in Johnson v. Van Epps. The phrase 
"good faith" has gained considerable currency as a touchstone for 
identifying wagering contracts of insurance.* 4 Thus, in Vance, 
Insurance," "good faith" is declared to be "the logical test" of the 
validity of a life insurance contract. Does "good faith" mean that 
the parties must be free from any consciousness of wrong-doing 
in procuring the policy? In Warnock v. Davis, supra, and McRea 
v. Wartnock, supra, the court distinctly said that the transaction did 
not involve any "moral turpitude". Does "good faith" mean that 

"Supra, footnote 86. 

"B. g., Connecticut etc., Ins. Co. v. Schaefer (1877) 94 U. S. 457. 

"At p. 103. 
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the purpose is not to evade the law against wagering? If so, what 
is the law, and as a corollary, when is it evaded? The "good 
faith test" answers neither of these questions. Or, to put it another 
way, is the absence of intent to make a "wager", "good faith"? 
Then what is a "wager", and how are the parties to know when 
they are making one, unless each man is the sole judge of his own 
"good faith" ? It is submitted that the law's standard of harmf ul- 
ness is objective, not subjective, and that "good faith" is not only 
futilely ambiguous, but also positively misleading.* 6 As noted by 
Mr. Justice Holmes in another connection,* 7 it is not unusual for 
courts to evade difficult questions of law by leaving them to the 
jury. 08 The phrase "good faith" is valueless as a universal test of 
insurable interest.**. 

Yet the existence of deception, duress, mistake or even of undue 
advantage or ignorance, or of any other subjective defect in the 
cestui's consent, will strengthen the inference that the beneficiary 
was the active party in the transaction. Thus, in Hinton v. Mutual 
Reserve Fund Life Association, 1 " a Mrs. Brothers make applica- 
tion for and procured a policy on her life payable to plaintiff, who 
had no interest in her life, and paid the premiums. Mrs. Brothers 
was an illiterate woman who was unable to sign her namq, and 
plaintiff had a mortgage on her husband's land for as much as it 

"Professor Vance anticipates criticism of the vagueness of the phrase 
"good faith" and endeavors to disarm it by calling attention to the neces- 
sity of determining the existence of good faith in other legal transactions — 
for instance, in applying the rules as to priority of liens and as to the 
rights of holders of negotiable paper. Vance, Insurance 103, n. 18. Again, 
he remarks : "It is certainly no more difficult to determine whether a con- 
tract of insurance has been made in good faith than whether land has been 
so purchased." (ibid.) In the illustrations given, "good faith" means dili- 
gence in ascertaining or in securing one's rights, or the absence of fraud 
or deception — things wholly irrelevant to the determination of insurable 
interest, which concerns not individual rights but the public interest. 

"The History of Agency, 3 Select Essays in Anglo-American Legal His- 
tory 405, ». 1. 

"Another example is Brockway v. Mutual, etc., Ins. Co. (D. C. 1881) 
9 Fed. 249. Plaintiff induced Brockway, an impecunious shoemaker, to 
take out insurance in the sum of $40,000 on his life in favor of plaintiff, 
who paid the premiums. Plaintiff claimed the policy was to secure Brock- 
way's note to plaintiff, but the evidence created a suspicion that the note 
was gratuitous. Here again the court left it to the jury to say whether 
or not the policy was taken out in "good faith" or as a mere speculative 
transaction. Here "good faith" involves two questions: (1) Was the note 
a mere sham to give plaintiff a pretended insurable interest and (2) if 
not genuine, was the plaintiff the active and moving party to the transac- 
tion ? 

"Richards, Insurance (3rd ed.) 41, n. 1; Crismond's Adm'x v. Jones 
(1915) 117 Va. 34, 83 S. E. 1045. 

""Supra, footnote 87. 
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was worth. The court (properly, it seems) held that plaintiff 
could not recover on the policy. 

If the cestui's consent is not a sufficient, is it a necessary con- 
dition to the validity of the policy ? If the analysis made above is 
correct, the consent of the cestui is only one of the circumstances 
which will reduce the harmful tendencies of life insurance to a 
negligible minimum; and where the beneficiary has an insurable 
interest, the consent of the cestui is immaterial. Aside from the 
analytical argument, the matter is of some practical importance. 
For instance, if the consent of the cestui is necessary, an infant's 
life could not be insured. 101 Moreover, a woman could not then 
insure her husband's life in her favor without his consent. 102 The 
authorities are divided. 108 The question will rarely arise, however, 
owing to the prevailing practice of insurance companies of requir- 
ing the cestui que vie to sign an application. 104 Where the bene- 
ficiary has no interest and the policy is issued without the consent 
of the cestui, the policy is clearly void. 105 

(b.) The Beneficiary's Interest. 

Life insurance policies, procured by the beneficiaries therein 
upon the lives of other persons, may be regarded as sufficiently 

1M In Grattan v. Nat'l. Life Ins. Co. (N. Y. 1878) IS Hun 74, a father 
who insured the life of his minor son was allowed a recovery. 

"■Kentucky has carried the requirement as to consent to this extreme. 
In Met. Life Ins. Co. v. Smith (1900) 22 Ky. L.. R 868, 59 S. W. 24, the 
court held that a policy procured by the wife without the husband's con- 
sent was void. 

^Consent necessary. Chicago, etc.. Society v. Dyon (1898) 79 111. App. 
100, (adult son on life of father) ; Life Ins. Co. v. Smith, supra, footnote 
102; Met Life Ins. Co. v. Blesch (1900) 22 Ky. L. R 530, 58 S. W. 436 
(daughter on life of father) ; Met. Life Ins. Co. v. Monohan (1897) 102 
Ky. 13, 42 S. W. 924; Met. Life Ins. Co. v. Trende (1899) 21 Ky. L. R. 
909, 53 S. W. 412; Met. Life Ins. Co. v. Sehlhorst (1899) 21 Ky. L. R 912, 
53 S. W. 524; Vance, Insurance 145, 248. 

Consent unnecessary. Met. Life Ins. Co. v. Bowser (1898) 20 Ind. App. 
557, 50 N. E. 86; Shaddinger v. Met. Life Ins. Co. 30 Ohio L. J. 337 
{semble); Guardian, etc., Ins. Co. v. Hogan (1875) 80 111. 35 {semble— 
son in father's life) ; McCann v. Met. Life Ins. Co. (1900) 177 Mass. 280, 
58 N. E. 1026 {semble) ; Delouche v. Met Life Ins. Co. (1899) 69 N. H. 587, 
45 Atl. 414; Richards, op. cit. 41 n. 4. In Grattan v. Nat'l. Life Ins. Co., 
supra, footnote 101, the minor son signed the application, but if consent 
means anything more than a mere form, the consent of a minor is not a 
juristic consent. See also 56 L. R A. 585, note. 

""Richards, op. cit. 50, n. 5. 

'"Thus in Rombach v. Piedmont etc., Ins. Co. (1883) 35 La. Ann. 233, 
the plaintiff, learning that his mother-in-law had applied for insurance on 
her life, without her knowledge or consent applied for a policy on her life 
payable to himself. The policy was issued upon the showing made in her 
application. She later protested when she learned of the transaction. The 
court denied the plaintiff a recovery. 
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immunized against harmful social tendencies, upon two distinct 
grounds : — First, the "indemnity" theory. If it be reasonably prob- 
able that the beneficiary's loss, occasioned by the cestui's death, 
will at least equal the amount of the policy, no unearned gain will 
result to the beneficiary from the policy (thus eliminating the 
wagering evil) and the murder-tendency then becomes negligible. 
Secondly, even if it be recognized that an unearned gain may result 
to the beneficiary by reason of the cestui's premature death, the 
class of persons who may become beneficiaries may be so restricted 
that the evils of wagering on lives will be reduced to a negligible 
minimum. This may be called the "restricted class" theory. It is 
necessarily somewhat vague ; yet the fact that the indemnity theory 
will not explain, many well recognized "interests" proves that some 
such principle is more or less tacitly assumed by the courts. 
In determining the limitations of the class, the tendency will be, 
of course, to approach the indemnity theory, for therein lies un- 
questionable safety. In analyzing the decisions, it must be borne 
in mind that in a majority of cases the policy has been issued upon 
the cestui's initiative, and hence the discussion of insurable interest 
is immaterial ; 108 yet these cases will be cited as holdings upon the 
question of the beneficiary's interest. For purposes of discussion, 
the decisions may be grouped under four heads : — 

1. Where the cestui's death renders impossible the performance 
of his legal obligation to the beneficiary, life insurance assumes 
the aspect of an indemnity contract. Thus, the husband's legal 
obligation to support his wife gives her an insurable interest in 
his life ; 10T and the wife's obligation to render services to him gives 
him an insurable interest in her life. 108 A contract to marry gives 
the woman an interest in her fiance's life, 109 and by parity of rea- 
soning, a man should have an "interest" in his fiancee's life. A 
father's legal right to the services of his minor son gives him an 
insurable interest in the son's life, 110 and a contract of employment 
gives the employer an interest in the life of the employee, 111 and 

"•For instance, Powell v. Mutual, etc., Ins. Co. (1898) 123 N. C. 103, 31 
S. E. 381. 

'"The cases are numerous. See S3 L. R. A. 817, note ; Vance, Insurance 
101 ; cases cited in footnote 151, infra. 

'"Currier v. Ins. Co. (188S) 57 Vt. 496. 

""Chisholm v. Nat'I. Ins. Co. (1873) 52 Mo. 213; Taylor v. Traveler's 
Ins. Co. (1897) 15 Tex. Civ. App. 254, 39 S. W. 185. 

"•Mitchell v. Union Life Ins. Co. (1858) 45 Me. 104. 

u, Mut. Life Ins. Co. v. Board (1914) 115 Va. 836, 80 S. E. 565, in which it 
was held that a corporation had an insurable interest in the life of its man- 
ager. 
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the employee an interest in the life of his employer. 112 In these 
cases the legal obligation, being of a personal nature, is extinguished 
by the death of the cestui, and the beneficiary suffers a total loss of 
the obligation. Yet even here, where the indemnity purpose seems 
fairly clear, the principle of subrogation is not applied, since the 
insurer is not subrogated to the rights of the beneficiary against 
one who has wrongfully caused the death of the cestui; 112 ' nor, 
except for the English case of Hebdon v. West 112 " has any court 
ever assumed to limit the amount of recovery to actual loss. 

In another class of cases, the cestui's obligation is to pay money, 
and is therefore not extinguished by his death; yet performance 
of the obligation may be rendered so uncertain by the obligor's 
death, that the obligee is given an insurable interest. Thus, a 
creditor has an insurable interest in his debtor's life, 118 a creditor 
of a partnership in the life of one partner, 114 and one partner in 
the life of another partner. 115 In none of these cases is an effort 
made to apply the strict indemnity rule, i. e., to limit the bene- 
ficiary's recovery to the actual loss occasioned him by the cestui 's 
death. It is immaterial that the debtor is amply solvent and there- 
fore his estate will be sufficient to pay the claim, 11 * or that the 
debt will be paid by other joint obligors, 117 or that the debtor is 
so hopelessly insolvent that there is no reasonable prospect of his 
ever being able to pay. 118 So, too, it seems that the court will not 
inquire as to the value of the minor's services to his father, or of 
the wife to the husband. 11 * And it seems that those courts which 

""Hebdon v. West, supra,- footnote 51. 

""Connecticut, etc., Ins. Co. v. New York, etc., R. R. (1856) 25 Conn. 
265; Insurance Co. v. Brame (1877) 95 U. S. 754. Even if the insurer in a 
life policy re-insures, he is not limited to strict indemnity, for he may re- 
cover upon the re-insurance policy even though his "interest" has ceased to 
exist when the cestui dies. Dalby v. Assurance Co., supra, footnote 40. 

un Supra, footnote 51. 

"The cases are numerous. See Vance, Insurance 137. 

"'Morrell v. Trenton, etc., Ins. Co. (1852) 64 Mass. 282. 

"*Bevin v. Connecticut, etc., Ins. Co., supra, footnote 54; Miller v. Eagle, 
etc., Ins. Co. (N. Y. 1854) 2 E. D. Smith 268; Connecticut, etc., Ins. Co. v. 
Luchs (1883) 108 U. S. 498, 2 Sup. Ct. 949; Rahders v. People's Bank 
(1911) 113 Minn. 496, 130 N. W. 16. Semble contra: Powell v. Mutual, 
etc., Ins. Co., supra, footnote 106. 

""Morrell v. Trenton, etc., Ins. Co., supra, footnote 114. 

™Supro, footnote 114. 

"•Morrow v. Nat'l. Life Ass'n. (1914) 184 Mo. App. 308, 168 S. W. 881, 
885. See the opinion of Jones, J., in Crosswell v. Connecticut Indemnity 
Ass'n, supra, footnote 2; Bliss, Life Insurance § 13; note in 57. Am. Dec. 
97. 

"•Richards, Insurance (3rd ed.) 42; Vance, Insurance 101. In Currier 
v. Ins. Co., (see note 108) the court suggested that if the wife were insane 
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have allowed creditors to recover the full amounts of policies for 
two or three times the amount of the debt, have palpably disre- 
garded the strict indemnity theory. 118 * In explanation of some of 
the cases cited in the last five notes, it has been suggested that a 
life insurance policy is a "valued policy", the amount of loss to 
be sustained by the beneficiary being liquidated in advance by 
agreement. m The better view, however, would seem to be that 
a theory of strict indemnity, with the valued policy as a mere varia- 
tion to avoid procedural difficulties (as in marine policies on profits, 
for example), is unnecessary to sustain life policies. Though it 
be assumed that the purpose of the beneficiary in procuring the 
policy is indemnity, the law enforces the contract, not the purpose 
The law is seeking merely to restrict the eligible beneficiaries to a 
"roughly selected class of persons who, by their general relations 
to the insured" (cestui que vie), will render the harmful tenden- 
cies of such contracts negligible. 

2. The early case of Lord v. Doll, 121 paved the way for those 
numerous cases in which it has been held that a reasonable expec- 
tation of pecuniary advantage to the beneficiary from the continued 
existence of the cestui, gives a sufficient "interest". It would, 
indeed, be absurdly technical to recognize the interest of a secured 
creditor in an amply solvent debtor, and to deny that a sister (as 
in Lord v. Dall) or other dependent relative, might insure the life 
of the person actually supporting her. Hence, a foster child has 
an insurable interest in the life of its foster parent who will pre- 
sumably continue to support it, 122 and a woman who is living with a 
man under the honest but mistaken belief that she is his wife, and 
is being supported by him, has an insurable interest in the life of 

or otherwise a burden and not a benefit, the husband could not insure her 
life; but as Professor Vance points out, the same reasoning would preclude 
insurance by the father upon his minor son's life, since the latter's services 
seldom equal the burden of his support. 

""The amount of the policy is given in parenthesis, followed by the 
amount of the debt: Wright v. M. B. L. Ass'n. (1890) 118 N. Y. 237, 23 
N. E. 186 ($5,000-$2,823) ; Amick v. Butler (1887) 111 Ind. 578, 12 N. E. 
518 ($2,000— $600) ; Rittler v. Smith (1889) 70 Md. 261, 16 Atl. 890 
($6,500-$1,000) ; Grant's Adms. v. Kline (1887) 115 Pa. 618, 9 Atl. 150 
($3,000-$743) ; Appeal of Corson (1886) 113 Pa. 438, 6 Atl. 213 ($3,000- 
$750). For a discussion of cases where the debt is evasively small, see 
infra, p. 417. 

""Bevin v. Ins. Co., supra, footnote 115; Richards, op. cit., 31, 45. 

m Supra, footnote 53. 

•"Carpenter v. U. S. Life Ins. Co. (1894) 161 Pa. St. 9. 28 Atl. 943; 
Berdan v. Milwaukee Mut. L. I. Co. (1904) 136 Mich. 396, 99 N. W. 411. 
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her pseudo-spouse. 123 Likewise, an illegitimate child has been 
thought to have an insurable interest in the life of her putative 
father, who has recognized her and has contributed to her sup- 
port. 18 * 

In most of these cases the courts said that the cestui owed the 
beneficiary a "moral" obligation to support the latter. While the 
language in some instances might lead one to infer that a "moral 
obligation" alone is sufficient, it seems clear that such "moral obli- 
gation" alone is not a sufficient interest, where it is not coupled 
with facts showing a reasonable expectation that the obligation can 
and will be fulfilled. 185 In short, the "moral obligation" is an evi- 
dential fact tending to prove reasonable expectation of pecuniary 
advantage. Relationship between the beneficiary and the cestui 
is still more remotely an evidential fact, tending to support the 
beneficiary's expectations. 18e Close relatives are traditionally 
under a "moral obligation" to aid each other in times of distress ; 
but no insurable interest arises therefrom unless there is shown 
an ability and a willingness to fulfill the obligation. Still, the 
degree of relationship will swing the decision in doubtful cases. 
Thus, in the same jurisdiction it has been held that occasional gifts 
by the cestui to the beneficiary, his niece, who lived in the same 
house with him, were not sufficient to establish her pecuniary in- 
terest in his life, 187 while the occasional benefactions of a putative 
father to his illegitimate daughter were regarded as sufficient evi- 
dence of a pecuniary interest. 18 * Various business relationships 
will also establish an insurable interest falling under this head, 
e. g., the interest of a corporation in the life of its chief stock- 
holder, whose name and influence constitute a valuable asset, 18 * 

"•Supreme Lodge v. Hutchinson (1892) 6 Ind. App. 399, 33 N. E. 816; 
Scott's Admr. v. Scott (1904) 25 Ky. L. Rep. 1356, 77 S. W. 1122. For 
other cases, see note, 47 L. R. A. (N. S.) 252. Cases in which a valid 
common law marriage exists do not, of course, fall in this class. 

"*Maxey v. Franklin L. I. Co. (Tex. Civ. App. 1914) 164 S. W. 438; 
Overton v. Colored Knights of Pythias (Tex. Civ. App. 1915) 173 S. W. 
472. 

"Guardian Mut. etc., Ins. Co. v. Hogan, supra, footnote 103 (adult son 
in life of aged father) ; O'Neill v. Life Ins. Clearing Co., supra, footnote 2 
(same). 

"•Since relationship is merely an evidential fact, a complaint in an ac- 
tion upon a life insurance policy which avers merely that the plaintiff and 
the deceased were closely related, as that the cestui was plaintiff's daughter, 
is demurrable for failure to allege an insurable interest. Continental, etc., 
Ins. Co. v. Volger (1883) 89 Ind. 572. 

"Wilton v. New York Life Ins. Co. (1903) 34 Tex. Civ. App. 156, 78 
S. W. 403. 

"•Maxey v. Franklin Life Ins. Co., supra, footnote 124. 

"•Keckley v. Coshocton Glass Co. (1912) 86 Oh. St. 213. 99 N. E. 299. 
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or of its manager, whose skill and judgment are of incalculable 
importance to its success. 180 All of the cases falling under this 
head resemble the first class of cases in that the interest is always 
pecuniary; but differ in that here an actual probability of loss is 
always the ultimate issue of fact, whereas in the case of legal 
obligations, probability of loss is often a fiction. 

3. Comparatively few cases recognize the fact that the bene- 
ficiary has been or will be called upon to make gratuitous expendi- 
tures for the cestui as giving an insurable interest. Strangely, the 
English courts have recognized this sort of an "interest". 181 In 
Cronin v. Vermont Life Ins. Co., 132 an aunt who had supported her 
niece since early childhood was held to have an insurable interest 
in the life of the niece, the court saying that the "moral obligation" 
owed by the niece to the aunt was a sufficient "debt" to support a 
policy. 133 However, as indicated above, the overwhelming weight 
of authority is opposed to the view that a "moral obligation", 
without evidence that it can and will be fulfilled, is a sufficient 
insurable interest. 184 The majority view seems preferable. Such 
an interest is fictitious, and the class of fictitious pecuniary in- 
terests should not be extended beyond those mentioned in discussing 
class 1. Moreover, in cases where the beneficiary feels some social 
constraint to continue the support of an aged or infirm relative, 
the procurement of such a policy gives the former a direct interest 
in the latter's premature death. 

4. The interests discussed have all been "pecuniary". With 
the third class eliminated, the moving factor is seen to be similar 
to that which governs indemnity insurance: a real or fictitious 
pecuniary loss to the beneficiary. The assertion that no other than 
a pecuniary interest will be recognized in life insurance has been 

""Mutual Life Ins. Co. v. Board, supra, footnote 111. 

""Barnes v. London, etc., Ins. Co. [1892] 1 Q. B. 864; where it was held 
that a woman had a sufficient interest in the life of her minor step-sister 
whom she had undertaken to rear and support. But see Harse v. Pearl 
Life Ass. Co. [1903] 2 K. B. 92. 

"'Supra, footnote 80. 

"•Accord: Thomas v. Nat'l. Benefit Ass'n. (1913) 84 N. J. L. 281, 86 
Atl. 375; cf. Matlock v. Bledsoe (1905) 77 Ark. 60, 90 S. W. 848. 

"•Guardian, etc., Ins. Co. v. Hogan, supra, footnote 103 ; O'Neill v. Life 
Ins. Clearing Co., supra, footnote 2. In this case the court held that an 
adult son had not an insurable interest in the life of his aged father, but 
said that the son might have an insurable interest to the extent of the sums 
actually expended in supporting the father. If it be assumed that the ex- 
penditures are gratuitous (». e. such as flot to raise any legal obligation 
upon the father to repay them), the dictum is inconsistent with the reason- 
ing of the case. See also Prudential Ins. Co. v. Jenkins (1896) IS Ind. 
App. 297, 43 N. E. 10S6. 
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frequently made and generally followed. Yet the opinion is not 
unanimous. "Love and affection" has more than once been recog- 
nized as enough. The statement of Chief Justice Shaw in Loomis 
v. Eagle Life and Health Insurance Co. 135 is the leading au- 
thority : — 

"We cannot doubt that a parent has an interest in 
the life of a child, and vice versa, a child in the life 
of a parent ; not merely on the ground of a provision 
of law that parents and grandparents, children and 
grandchildren, are bound to support their lineal kin- 
dred when they may stand in need of relief, but upon 
considerations of strong morals, and the force of 
natural affection between near kindred, operating 
often more efficaciously than those of positive law." 

The statement of Jones, J., in Croswell v. Connecticut Indemnity 
Ass'n. 1 *" is even stronger : — 

"Close ties of blood or affinity, as parent, child, 
brother, sister, husband, wife, with the natural affec- 
tion and moral forces which generally prompt one 
such to serve and protect the other, rendering it 
highly improbable that one for money would take 
the life of the other, afford a surer guaranty to 
society against the dangers of betting on the duration 
of human life, than any mere pecuniary interest in 
the life insured, often more imaginary than real." 

This view has, apparently, a respectable following. 187 The fol- 
lowing arguments may be adduced in support of the minority view : 
The doctrine that a pecuniary interest is necessary was ingrafted 
by the English statute. 138 The so-called "pecuniary" interest is in 
many cases "more imaginary than real." 139 This is merely an argu- 
ment of consistency, and, as usual, cuts both ways. Again, a bene- 
ficiary who has actually (not merely presumably) a strong affection 
for the cestui, will probably not kill the cestui. This disposes of 

""(1856) 72 Mass. 396. 399. 

1 "(1897) 51 S. C. 103, 114, 28 S. E. 200. 

"Aetna Life Ins. Co. v. France (1876) 94 U. S. 561 ; Valley Mutual Life 
Ass'n. v. Teewalt (1884) 79 Va. 421 ; Crismond's Adm'x. v. Jones, supra, 
footnote 99, (semble: son in father's life) ; Woods v. Woods', Adm'r., 
supra, footnote 1; Reserve Mut. Ins. Co. v. Kane (1876) 81 Pa. 154, 156; 
Farmer's, etc., Bank v. Johnson (1902) 118 Iowa 282, 91 N. W. 1074; 
Breese v. Met. Life Ins. Co. (1899) 37 App. Div. 152, 55 N. Y. Supp. 775. 

"See the remarks of Clay, C, in Woods v. Woods' Adm'r., supra, foot- 
note 1 ; also the criticism of the English statute by Shaw, C. J., in Loomis 
v. Ins. Co., supra, footnote 135. 

"This argument is elaborated in Crosswell v. Ass'n., supra, footnote 136. 
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only one of the two difficulties inherent in the subject. As for 
the wagering feature, natural instincts would revolt against a 
mercenary desire to bet upon the premature death of a beloved 
one, and the "psychological efficiency" of the law would be guar- 
anteed. 140 Moreover, the evils of wagering contracts are chiefly 
such as arise from the promiscuity with which they are entered 
into. The law does not attempt to say that a man shall not receive 
anything except that which he earns; it merely limits the oppor- 
tunities for non-productive gain to a certain extent — the test, it 
seems, is whether or not an opportunity for livelihood without 
industry will be offered to persons generally. It is submitted 
that the "interest" of affection practically removes this oppor- 
tunity, by making a "roughly selected class of persons" of whom 
only a negligibly small number would seek gain by insurance upon 
the lives of those for whom they feel a strong affection. 

To the objection that affection is an evanescent fact, it may 
be answered that juries are often called upon to pass upon the 
existence of affections, as in breach of promise and alienation of 
affections suits. Close relationship would be strong but not con- 
clusive evidence of affection; so, too, would gratuitous expendi- 
tures or the support of the cestui by the beneficiary. In the light 
of this analysis, the much-quoted statement of Field, J., in War- 
nock v. Davis 1 * 1 is confusing : — 

"It is not necessary that the expectation of ad- 
vantage or benefit should be always capable of pecuni- 
ary estimation ; for a parent has an insurable interest 
in the life of his child, and a child in the life of his 
parent, a husband in the life of his wife, and a wife 
in the life of her husband. The natural affection in 
cases of this kind is considered as more powerful — 
operating more efficaciously — to protect the life of 
the insured than any other consideration. But in all 
cases there must be a reasonable ground, founded 
upon the relations of the parties to each other, either 
pecuniary or of blood or affinity, to expect some 
benefit or advantage from the continuance of the life 
of the assured." 



"""The essential characteristic of law is that it shall prevail; for this, 
it is necessary that its psychological efficiency be guaranteed. The opera- 
tion of a law is guaranteed when the motive power of its prescriptions is 
so re-enforced by social psychological influences, that the expectation is 
justified that the norms which the law enforces will be able to assert them- 
selves as motives of conduct against the opposing individual motives. 
Berolzheimer, The World's Legal Philosophies (Jastrow s translation) 
p. 441, quoting Georg Jellinek 

lu Stipra, footnote 72, at p. 779. 



414 COLUMBIA LAW REVIEW. 

This Delphic dictum has been cited to prove that a pecuniary inter- 
est is necessary and that hence an adult son has no interest in his 
father's life, 142 and to prove that "affection" alone is sufficient, 
and that hence an adult son has an interest in his aged mother's 
life." 8 

II. DURATION OF INTEREST. 

In fire insurance and in marine insurance, it is elementary that 
the insured can recover nothing if he does not have an insurable 
interest when the loss occurs. On the contrary, in life insurance 
it is generally but not uniformly held that if the beneficiary, hav- 
ing a sufficient interest at the time when the policy is procured, 
ceases to have any interest before the death of the cestui, the bene- 
ficiary may, nevertheless, recover upon the policy; in other words, 
an incipient interest is sufficient. In Dalby v. India and London 
Life Assurance Co., 1 ** (overruling Godsall v. Boldero) 1 ** the fol- 
lowing reasons are given for this rule : — First, the hardship upon 
the insured. The premiums are fixed, and are calculated upon the 
face of the policy at the time it is taken. If the cessation or 
diminution of the beneficiary's insurable interest prevents or 
reduces the recovery, the insured will have paid for something 
which he does not get. 148 While this is true, non sequitur that the 
only solution of the difficulty is to allow a recovery of the full 
amount of the incipient interest. As was pointed out above, each 
premium represents two payments, one to cover the current risk, 
and the other to maintain the policy reserve. As to the former, 
the insured has received full value, because the risk has been 
incurred, 147 and there is no more injustice in the insurer's retain- 
ing this part of the premium than there is in the case of fire insur- 
ance where the policy expires without a fire having occurred. As 
to the latter, the policy holder may be fully protected by giving 
him his share of the reserve in the form of a "cash surrender 
value"; that is, as soon as his interest is terminated, he can be 
given his "investment". Most policies today provide for such 

'"O'Neill v. Life Ins. Clearing Co., supra, footnote 2. See also note by 
A. C. Freeman in 57 Am. Dec. 96. 

""Woods v. Woods' Adm'r., supra, footnote 1. The excerpt quoted is 
set forth almost verbatim as a statement of the law in 14 R. C. L. 919, 
and with slight alterations is embodied in the text of Kerr, Insurance 282- 
283. 

lu Supra, footnote 40. 

"•(1807) 9 East 72. 

""This argument is emphasized in Richards, op. cit. § 46. 

"'Vance, Insurance 46. 
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"cash surrender value". The second argument is the uncertainty 
resulting from a contrary rule. The argument of certainty would 
do away entirely with the requirement of insurable interest. 

The best reason for the rule is that an incipient interest is 
a sufficient safeguard against promiscuous wagering on lives. The 
rule js aimed at the making of such contracts; the purpose of 
the contract is to be looked at as of the time when it was en- 
tered into. 148 Thus, the dissolution of a partnership does not 
preclude recovery upon a policy upon the life of one partner in 
favor of the other."* "Term" insurance would seem better suited 
to an interest of this sort. Where "whole life" insurance is taken, 
an approximate justice may be done by compelling the holder of 
the policy to accept the cash surrender value when the firm is dis- 
solved. 150 However, the contract should be enforced as made, 
unless some good reason exists for refusing; and, it is submitted, 
no such reason exists. Likewise, a divorce a vinculo does not 
preclude a recovery by the wife upon a policy upon the life of the 
husband, procured during coverture. 151 Nor are a creditor's rights 
under a policy upon the life of his debtor affected by the fact that 

""Marquet v. Aetna Life Ins. Co. (1913) 128 Tenn. 213. 159 S. W. 733. 
The same test is applied to stock gambling transactions. See footnote 21o, 
supra. 

""Rahders v. People's Bank, supra, footnote 115; contra, Cheeves v. 
Anders (1894) 87 Tex. 287, 28 S. W. 274; Ruth v. Flynn (1914) 26 Colo. 
App. 171, 142 Pac. 194 (semble). 

This was substantially the result reached in Cheeves v. Anders, supra, 
footnote 149. 

"'Connecticut, etc., Ins. Co. v. Shaefer, supra, footnote 94; Filley v. 
Illinois Life Ins. Co. (1914) 91 Kan. 220, 137 Pac. 793; Wallace v. Mutual, 
etc., Ins. Co. (1906) 97 Minn. 27, 106 N. W. 84 (suit by husband to compel 
divorced wife to relinquish policy) ; Overheiser v. Overheiser (1900) 63 
Oh. St. 77, 57 N. E. 965 (suit by second wife against first wife to obtain 
proceeds of the policy) ; White v. Brotherhood (1904) 124 Iowa 293, 99 
N. W. 1071 (semble); McGrew v. Mutual Life Ins. Co. (1901) 132 Cal. 
85, 63 Pac. 103; Grego v. Grego (1900) 78 Miss. 443, 28 So. 817; Phoenix, 
etc., Ins. Co. v. Dunham (1878) 46 Conn. 79; Marquet v. Aetna Life Ins. 
Co., supra, footnote 148; Humphrey v. Mutual Life Ins. Co. (1915) 86 
Wash. 672. 151 Pac. 100. Contra: Hatch v. Hatch (1904) 35 Tex. Civ. 
App. 373, 80 S. W. 411 (controversy between husband and wife over cash 
surrender value) ; Northwestern, etc., Ins. Co. v. Whiteselle (Tex. Civ. 
App. 1916) 188 S. W. 22; Western, etc., Ins. Co. v. Webster (Ky. 1916) 
189 S. W. 429. A fortiori, a divorce a mensa et thoro does not affect the 
wife's right. Supreme Council, etc v. Smith (1889) 45 N. J. Eq. 466, 17 
Atl. 770. The husband's obligation under a judgment for alimony, or his 
duty to reimburse the wife for the support of their children, gives her a 
new insurable interest as creditor. McKee v. Phoenix Ins. Co. (1859) 28 
Mo. 383 (semble). Statutes governing mutual benefit or fraternal insur- 
ance frequently provide that the beneficiary must be a "dependent" of the 
cestui at the time of the latter's death; a divorced wife is not such a 
dependent. Tyler v. Odd Fellows, etc., Ass'n. 145 Mass. 134, 13 N. E. 360. 
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the Statute of Limitations has run, 152 or that the debtor has been 
discharged in bankruptcy , 1BS or even by the fact that the debt has 
been completely extinguished by payment or accord and satisfac- 
tion. 1 " 4 

Since a continuing insurable interest is not necessary, it should 
make no difference whether the insurable interest of the bene- 
ficiary ceases to exist through external circumstances (as divorce), 
or because the contract is assigned to a new beneficiary having no 
interest. 155 The policy is a chose in action, a species of property, 
and it will be of slight value if not transferable. 156 The preponder- 
ance of authority favors the assignee's recovery, 157 yet the great- 
est confusion exists on this point. The diversity of opinion is 
traceable to three distinct sources. 

First, an apprehension that an incipient insurable interest is 
not a sufficient safeguard. 158 The arguments contra were noticed 
above. An examination of the cases discloses that this view may 
be traced to an "overruled" dictum 169 and two overruled de- 
cisions. 160 

Secondly, a fear that the assignment will be used to evade the 
requirement as to insurable interest. This fear is well founded 
and, when the principle is sensibly applied, it constitutes no ex- 
ception to the general rule that an incipient interest is sufficient. 
What are the possibilities of evasion? (1.) Where the policy is 
procured by the cestui on his own initiative and at once assigned 
by him to a person having no insurable interest, there can be no 
"evasion", for since the cestui could have designated a stranger 
as beneficiary in the first place, surely there can be no objection to 

"'Rawles v. American Life Ins. Co. (1863) 27 N. Y. 282; Mowry v. 
Home Life Ins. Co. (1869) 9 R. I. 346, 353. 

""Ferguson v. Mass., etc. Ins. Co. (N. Y. 1884) 32 Hun 306; aff'd. 102 
N. Y. 647. 

_ ""Dalby v. Life Ass. Co., supra, footnote 40 (accord and satisfaction) ; 
Rittler v. Smith, supra, footnote 119 (semble) ; Corson's Appeal, supra, 
footnote 119. 

"'Parker, C. J., in Steinbach v. Diepenbock, supra, footnote 70. 

156 Sanbom. J., in Gordon v. Ware Nat'l. Bank (C. C. A. 1904) 132 Fed. 
444, 447. 

"'Numerous cases are collected in a note in 3 L. R. A. (N. S.) 934, 942; 
see also 6 ibid. 128, note. 

""£. g., Adam's Adm'r. v. Reed (Ky. 1896) 36 S. W. 568. 

"'Warnock v. Davis, supra, footnote 72. See Vance, op. cit. 143; article 
by Edwin S. Maxey in 20 Green Bag 232. 

""Franklin. Life Ins. Co. v. Hazzard (1872) 41 Ind. 116; Stevens v. 
Warren (1869) 101 Mass. 564. 



INSURABLE INTEREST IN LIFE. 417 

his accomplishing this result in two steps instead of one. 181 If the 
cestui acts solely upon his own initiative, it can make no difference 
whether or not the assignment was contemplated when the policy 
was procured. Yet some courts recognize the rule that a person 
procuring a policy on his own life may designate anyone as bene- 
ficiary, while adhering to the view that an assignee must under all 
circumstances have an insurable interest. 182 (2.) Where the bene- 
ficiary (having no interest) obtains complete control of the policy 
procured by the cestui, intending at once to assign it to a person 
whom the cestui would never consent to have as beneficiary in 
a policy on his life, the cestui's consent is vitiated by fraud, and 
the transaction violates the rule that a person having no insurable 
interest may not procure a policy without, the consent of the 
cestui. 19 * (3.) Where the policy is procured with a view to imme- 
diate assignment and upon the initiative of the prospective as- 
signee, the transaction violates the rule that a beneficiary having 
no interest must not be the active or moving party in procuring 
the policy. 1 ** (4.) Where the policy is procured by a beneficiary 
having a valid insurable interest and immediately assigned by such 
beneficiary to a person having no insurable interest the transaction 
is evasive and the assignment at least is void. 18 * 

(5.) Finally, a person who takes the initiative in procuring a 
policy to be issued upon the life of another may evasively pretend 
to have an insurable interest by reason of a small debt ( small in 
proportion to the amount of the policy), 1 * 8 or of a gratuitous 
promissory note executed by the cestui.*" The Pennsylvania 
courts, attempting to define this "disproportion theory", have 
adopted a rule that the amount of insurance taken out by a creditor 
on his debtor's life must be limited to "the amount of the debt, with 
interest, and the amount of premiums, with interest thereon, dur- 



""See Rylander v. Allen (1906) 125 Ga. 206; 53 S. E. 1032; Hardy v. 
Aetna Life Ins. Co. (1910) 152 N. C. 286, 67 S. E. 767. 

"•See, for instance, Dolan v Supreme Council, supra, footnote 56; Rupp 
v. Western Life Indemnity Co., supra, footnote 71. 

lm See Ruth v. Katterman, supra, footnote 87. 

"*See cases cited in footnotes 87 and 88. 

'"Hoffman v. Hoke (1888) 122 Pa. 377, 15 Atl. 437. 

""Cammack v. Lewis (1872) 82 U. S. 643, is the classic example. There 
Lewis at Cammack's suggestion procured a policy for $3000 on his life 
and immediately assigned it to Cammack, to whom he owed $70. Cammack 
paid all the premiums. The court pronounced it a wager. 

'"In Cammack v. Lewis, supra, footnote 166, Lewis gave Cammack a 
$3000 note, which was conceded to be gratuitous. See Brockway v. Mutual, 
etc., Ins. Co., supra, footnote 98. 
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ing the expectancy of life as shown by the Carlisle tables". 1 ** 
This rule is clearly inapplicable to a "term" policy (as in Cammack 
v. Lewis), 1 * 9 and since on a whole life policy the amount of pre- 
miums, with interest, during the expectancy of life, will practi- 
cally equal or exceed the face of the policy, it is not a workable 
theory. Aside from this, the rule is an attempt to reduce to 
mathematical certainty the question of the evasion of a principle 
which is itself none too clearly denned. If we have a fixed rule 
against evasion, why not another fixed rule to determine when 
the rule against evasion is being evaded? — for human ingenuity 
is boundless in its capacity for evading fixed rules. The better 
view would seem to be that the court must determine from the 
facts in each case whether or not the principle requiring an in- 
cipient interest is violated, and that disproportion of debt is an 
important but not the only factor to be weighed in the scale." 
Where the assignment is wholly unconnected in thought and 
in purpose with the issuance of the policy, the assignment is not 
evasive of the rule requiring an incipient insurable interest, and 
the decided weight of authority favors the view that the assignee 
need have no interest, regardless of whether or not he pays the 
premiums and regardless of whether or not he pays an "adequate" 
consideration for the assignment. The United States Supreme 
Court is the latest convert to this view. In Grigsby v. Russell," 1 
one Burchard had procured a policy upon his life, payable to his 
representatives, and had paid two annual premiums. Being in 
need of money, he sold the policy to Dr. Grigsby for $100, the latter 
agreeing to pay the premiums. After Burchard's death the insur- 
ance company interpleaded the assignee and Burchard's adminis- 
trator. The Supreme Court held that the assignee could recover the 
amount of the policy, reversing the decision of the Circuit Court of 
Appeals. 172 The opinion by Holmes, J., distinguishes Warnock v. 
Davis on the ground that there the policy was "taken out for the 
purpose of allowing a stranger association to pay the premiums 
and receive the greater part of the benefit" by assigning it at once. 
This case puts Warnock v. Davis in its proper place; and the 

""First suggested by Paxson, J., in Grant's Adm'rs. v. Kline, supra, 
footnote 119. In Wheeland v. Atwood (1899) 192 Pa. 237, 43 Atl. 946, it 
was applied to a case where the assignment was clearly not evasive. 

ln Supra, footnote 166. 

""Rittler v. Smith, supra, footnote 119. 

m Supra, footnote 29. 

m (C. C. A. 1909) 168 Fed. 577. 



INSURABLE INTEREST IN LIFE. 419 

practical effect is to uproot the misleading dictum of Field, J., 
that a continuing interest is necessary. The following excerpts 
from the opinion of Mr. Justice Holmes are luminous: — 

"A contract of insurance upon a life in which the 
insured has no interest is a pure wager that gives 
the insured a sinister counter interest in having 
the life come to an end. And although that 
counter interest always exists * * * the chance 
that in some cases it may prove a sufficient motive 
for crime is greatly enhanced if the whole world of 
the unscrupulous are free to bet on what life they 
choose. The very meaning of an insurable interest is 
an interest in having the life continue, and so one that 
is opposed to crime. And what, perhaps is more im- 
portant, the existence of such an interest makes a 
roughly selected class of persons who by their gen- 
eral relations with the person whose life is insured 
are less likely than criminals at large to attempt to 
compass his death. 

"But when the question arises upon an assign- 
ment it is assumed that the objection to the insurance 
as a wager is out of the case : * * * not only does 
the objection to wagers disappear, but also the prin- 
ciple of public policy referred to, at least in its most 
convincing form. The danger that might arise from 
a general license, to all to insure whom they like does 
not exist. Obviously it is a very different thing from 
granting such a general license, to allow the holder of 
a valid insurance upon his own life to transfer it to 
one whom he, the party most concerned, is not afraid 
to trust. The law has no universal cynic fear of the 
temptation opened by a pecuniary benefit accruing 
upon a death. * * * 

"On the other hand, life insurance has become in 
our days one of the best recognized forms of invest- 
ment and self-compelled saving. So far as reasonable 
safety permits, it is desirable to give to life policies 
the ordinary characteristics of property. * * * 
To deny the right to sell except to persons having 
such an interest is to diminish appreciably the value 
of the contract in the owner's hands. The collateral 
difficulty that arose from regarding life insurance as 
a contract of indemnity only, Goodsall v. Boldero, 9 
East 72, long has disappeared. * * * And cases 
in which a person having an interest lends himself to 
one without any as a cloak to what is in its inception 
a wager have no similarity to those where an honest 
contract is sold in good faith." 
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A third source of confusion has been the failure to apply with 
discrimination certain principles of the law of mortgages and 
pledges. If A, owing B a debt, transfers property to B, who pays 
nothing therefor, the debt will remain unless the transfer amounts 
to an accord and satisfaction ; and this is a question of fact to 
be determined in each case. If the debt is not extinguished in 
this way, a court of equity will usually treat the transfer as a mort- 
gage or pledge. Especially is this true where the value of the 
property greatly exceeds the amount of the debt. In such cases, 
uncontrolled by the form of the transfer, whether absolute or 
conditional, and regardless of whether or not the condition, if any, 
has been strictly performed, equity will, to prevent the unjust 
enrichment of the creditor, fasten a constructive trust upon him, 
and allow him to use his title only for the purpose of collecting 
his debt. 

In applying these principles to a transfer of a life insurance 
policy by a debtor to his creditor, great difficulty is encountered. 
What is the value of the property transferred? If the debtor pays 
all the premiums, it may be taken as the amount of the policy; 
such an assignment will usually be treated as a mortgage. If, 
however, the creditor is to pay all the premiums, the value of the 
property transferred is nothing, and, if the transaction is not eva- 
sive, the creditor should be allowed to keep all that he collects ; m 
unless there is strong evidence that the assignment is conditional. 174 
Finally, where the debtor assigns the policy after paying several 
premiums, the creditor paying the remainder, the value of the 
property will depend upon the amount already paid in premiums 
and the court will have to determine, as in other cases, from all the 
circumstances, whether the assignment was absolute 1 " or condi- 
tional. 1 ' 8 These principles have nothing to do with insurable in- 
terest, as such ; yet one finds many security assignments discussed 
as if a question of insurable interest were involved. 1 " Thence, 

ln Appeal of Corson, supra, footnote 119; Grant's Adm'rs. v. Kline, supra, 
footnote 119; Rittler v. Richards, supra, footnote 119. 

"*As in Mutual Life Ins. Co. v. Richards (1903) 99 Mo. App. 88, 72 S. W. 
487. Cf. Amick v. Butler, supra, footnote 119, where the assignment was 
conditional, but the court said the debtor had a mere option to regain the 
policy by paying the debt, as distinguished from an equity of redemption. 
The creditor paid all the premiums. 

'"Givens v. Veeder (1897) 9 N. M. 256, 50 Pac. 316. 

"'First Nat'l. Bank v. Terry's Adm'r. (1901) 99 Va. 194, 37 S. E. 843. 

"'See for example : Exchange Bank v. Loh, supra, footnote 5 ; Wheeland 
v. Atwood, supra, footnote 168; Roller v. Moore's Adm'r. (1889) 88 Va. 
512, 10 S. E. 241. See also, Vance, oP. cit. 141-143. 
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perhaps, comes the notion that under no circumstances can a 
creditor become the absolute owner of a policy on his debtor's 
life, 178 and the practice of treating an evasive absolute assign- 
ment to a creditor, 179 or other evasive assignment, 180 or any as- 
signment in jurisdictions where all assignees must have an inter- 
est, 181 as giving the assignee a right of recovery to the extent of 
his debt or purchase money (if any) and the amount paid by him 
in premiums. 

In conclusion, it may be said that the doctrine of insurable in- 
terest in life insurance, as applied by American courts, is not a 
single rule, but is a complex of rules of pubic policy designed to 
avert a number of harmful social and economic tendencies. Free- 
dom of contract and of gift is still the underlying principle ; it will 
be set aside only when the harmful tendencies of unrestricted 
freedom become substantial, as opposed to nil or negligible. The 
courts do not require that every contract, certainly not that every 
life insurance contract, should manifest a social purpose. On the 
other hand, in applying the principle of exclusion, the court looks 
not at the purpose or tendency of the individual contract, but at 
the tendency of contracts of that class. The test of harmfulness 
is empirical, and the results of its application may well vary with 
the changing state of society itself. 

Edwin W. Patterson. 
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